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MEMORANDUM OPINION

-----------------------------------------
CARTER, Judge:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of conduct unbecoming an officer and a gentleman and fraternization in violation of Articles 133 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 933 and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to confinement for fifteen days, forfeiture of all pay and allowances, and dismissal.  This case is before the court for automatic review under Article 66, UCMJ.


Appellant asserts that his civilian defense counsel provided ineffective assistance of counsel by telling appellant that he would submit clemency matters to the convening authority and by subsequently informing the staff judge advocate that appellant had affirmatively waived the submission of clemency matters.  Applying the first and fourth principles in United States v. Ginn, 47 M.J. 236, 248 (1997), we hold that appellant is not entitled to any relief.

Facts


Appellant was a United States Army Reserve officer called to active duty for 270 days.  While serving in Bosnia-Herzegovina on 1 January 1997, appellant talked about sexual “threesomes” and drank alcoholic beverages in private New Year’s celebrations with enlisted soldiers assigned to the same civil affairs battalion as the appellant.  Later that evening, appellant and a noncommissioned officer under appellant’s direct supervision took a female specialist from their battalion to a unit supply office located in a nearby metal factory.  Once inside, and in the presence of his noncommissioned officer, appellant began fondling the specialist’s breasts.  Appellant then lowered the specialist’s pants and panties and began kissing and licking her pelvic area.  Shortly thereafter, the specialist bolted from the office.


Appellant’s civilian defense counsel negotiated a pretrial agreement wherein the convening authority agreed to disapprove any confinement in excess of four months, but could otherwise approve any lawfully adjudged punishment.  During the sentencing phase of his trial, appellant made a detailed unsworn statement about his family and military background.  Appellant concluded this statement by telling the military judge that he had never been involved in any other misconduct before, either as a civilian or an officer.  Civilian defense counsel presented no documentary evidence on appellant’s behalf.


In his written acknowledgement of his appellate rights, appellant indicated that his defense counsel, Mr. C, “will submit R.C.M. 1105 matters in my case.”  Both appellant and Mr. C signed this document on 2 June 1997 (the date of appellant’s trial).  On 21 August 1997, Mr. C faxed the following message to the staff judge advocate’s office:  “Please be advised that Capt Saunders has waived his right to submit matters under RCM 1105 & 1106.”  Accordingly, the convening authority took action in appellant’s case on 20 October 1997 without the benefit of any clemency matters from the defense.

Appellant’s Submissions to this Court


In a brief filed with this court, appellate defense counsel details his unsuccessful efforts (a letter, a fax, and a message left on the telephone answering machine) to contact Mr. C to clarify the waiver of clemency matters in this case.  Appellant now submits for our consideration copies of eighteen letters, dated in April and May 1997, that appellant asserts that his wife collected and forwarded to Mr. C for use on appellant’s behalf.  Appellant’s wife signed an affidavit stating that she mailed these letters to Mr. C for use as mitigation evidence in her husband’s trial.  These letters generally attest to appellant’s good character and lack of any prior misconduct.


In his affidavit, appellant asserts that Mr. C previously acknowledged to appellant that Mr. C had received these letters from appellant’s wife.  Appellant claims that Mr. C told him that he would submit these letters to the convening authority during the clemency process.  Appellant further states that he has not talked with Mr. C since the date of his trial.  Finally, appellant states that he was “shocked” to learn (during the appeal process) that Mr. C had submitted a waiver of Rule for Courts-Martial 1105 matters on his behalf.

Appellant also asks this court to consider a letter he prepared for the convening authority, dated 22 May 1998 (almost one year after his trial), asking for clemency and for permission to resign in lieu of court-martial.

Discussion


We need not order an evidentiary hearing pursuant to United States v. Dubay, 17 U.S.M.C.A. 147, 37 C.M.R. 411 (1967), if we can resolve appellant’s claim of ineffective assistance of counsel under the five principles established by our superior court in Ginn, 47 M.J. 236.  We find the first and fourth principles applicable to this case.

First, if the facts alleged in the affidavit allege an error that would not result in relief even if any factual dispute were resolved in appellant’s favor, the claim may be rejected on that basis. 

. . . . 


Fourth, if the affidavit is factually adequate on its face but the appellate filings and the record as a whole “compellingly demonstrate” the improbability of those facts, the Court may discount those factual assertions and decide the legal issue.

Ginn, 47 M.J. at 248.


Because appellant’s post-trial affidavit is unrebutted, we accept as true appellant’s assertion that Mr. C did not discuss with appellant the decision to waive the submission of clemency matters.  See United States v. Hood, 47 M.J. 95, 97 (1997).  We hold that Mr. C’s failure to consult with appellant concerning the decision to waive the submission of clemency materials was deficient performance within the meaning of Strickland v. Washington, 466 U.S. 668, 687 (1984).


However, to prevail on his claim of ineffective assistance of counsel, appellant must also “show that there is a reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding would have been different.”  Hood, 47 M.J. at 97 (quoting Strickland, 466 U.S. at 694).  We hold that appellant has failed to carry his burden of showing prejudice for two reasons.

First, the appellate filings and the record as a whole “compellingly demonstrate” the improbability that appellant intended to submit a personal letter to the convening authority after his trial.  Ginn, 47 M.J. at 248 (fourth principle).  Appellant’s affidavit omits any claim that he told Mr. C that he wanted to submit a personal letter to the convening authority.  Appellant’s affidavit admits that he never attempted to contact Mr. C after trial.  Accordingly, we give little weight to appellant’s letter to the convening authority dated almost one year after his trial.


Second, we are not persuaded that the convening authority would have disapproved appellant’s court-martial conviction, or reduced the sentence, had the convening authority considered the eighteen letters collected by appellant’s wife and appellant’s 22 May 1998 letter.  Ginn, 47 M.J. at 248 (first principle).  Appellant was charged with forcible sodomy, conduct unbecoming an officer by committing indecent acts and forcible sodomy, two specifications of indecent assault, and fraternization.  The convening authority accepted a pretrial agreement that included appellant’s guilty plea to conduct unbecoming an officer by committing indecent acts and fraternization in exchange for a four-month cap on confinement.  The offenses occurred during an operational deployment to Bosnia-Herzegovina.  The fraternization was with four subordinates assigned to appellant’s unit.  The indecent acts were committed upon a soldier in appellant’s unit, in the presence of a noncommissioned officer who was under appellant’s direct supervision.  We hold that appellant has not shown a “reasonable probability” that the convening authority would have taken more favorable action in his case if he had considered appellant’s letter and the eighteen letters collected by appellant’s wife.


The findings of guilty and the sentence are affirmed.

Senior Judge TOOMEY and Judge NOVAK concur.
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