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MEMORANDUM OPINION
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MERCK, Judge:


Pursuant to his pleas, a military judge convicted appellant of carnal knowledge (two specifications), sodomy with a child under the age of sixteen (two specifications), indecent acts with a child under the age of sixteen (two specifications), and sexual exploitation of a child
 in violation of Articles 120, 125 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 920, 925, 934 [hereinafter UCMJ].  A general court-martial composed of officer members sentenced appellant to a dismissal, confinement for thirty years, and total forfeiture of all pay and allowances.  The convening authority, in compliance with the terms of the pretrial agreement, approved only so much of the adjudged sentence as provided for dismissal, confinement for twelve years, and forfeiture of all pay and allowances.


The case is before the court for automatic review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s three assignments of error, and the government’s reply thereto.  We have determined that one of appellant’s assignments of error is meritorious.  Appellant asserts that a new staff judge advocate post-trial recommendation and action by the convening authority is required because there was:

extensive, highly prejudicial and false allegations, directly undercutting the appellant’s clemency request [] improperly presented to the convening authority before the convening authority took action [, and that the defense was denied any opportunity to rebut those allegations.]
FACTS


Appellant was sentenced on 2 October 1997 for crimes associated with his sexual abuse of his stepdaughter.  The abuse started when she was approximately thirteen years old and continued until she was fifteen years of age.  On 3 October 1997, trial defense counsel, on behalf of appellant, requested that automatic forfeitures be waived for six months and paid to appellant’s wife pursuant Article 58b, UCMJ.
  On 8 October 1997, the convening authority granted the waiver request in part.  He directed that automatic forfeitures under Article, 58b, UCMJ, be waived in the amount of $3,000.00 per month for three months and paid to appellant’s wife.

During November-December 1997, appellant’s former wife, Mrs. A., sent letters to the trial counsel and the chief, criminal law.  These letters contain extensive negative allegations about appellant.  Mrs. A.: (1) alleged spouse abuse of herself by appellant; (2) thanked the prosecution for “putting away the person who preyed upon [her and the appellant’s two biological children] both physically and mentally for 15 years;” and (3) alleged that appellant, from prison, sent roses and a letter to the victim of his crimes, pledging his love for the victim. 

On 10 December 1997, the state of Virginia sent a letter to the convening authority requesting, on behalf of Mrs. A., that he waive automatic forfeitures under Article 58b, UCMJ.
  In support of that request, it included a Virginia court order that required appellant to pay Mrs. A. $1100.00 in child support per month. 

The government served the Staff Judge Advocate’s Post-Trial Recommendation on the defense on 18 December 1997.  On 14 January 1998, the defense submitted matters pursuant to Rules for Courts-Martial 1105 and 1106 [hereinafter R.C.M.] requesting that the convening authority disapprove the adjudged dismissal.  On 26 January 1998, the convening authority denied appellant’s request for clemency and approved the sentence in accordance with the pretrial agreement.

The trial defense counsel in a post-trial affidavit, dated 5 June 1998, (Defense Appellate Exhibit B), stated that, upon receiving the convening authority’s action dated 26 January 1998,* 

[he]* realized that a request for waiver of forfeitures by CW5 Carbaugh’s ex-wife . . . was presented to the Convening Authority at the same time as the R.C.M. 1105 and 1106 submissions. . . .  [He] had never seen the documents submitted by [appellant’s ex-wife] and others before.  These documents alleged unfavorable information about CW5 Carbaugh’s past, his conduct at the Disciplinary Barracks, and his family.  

Trial defense counsel stated that had he known about these allegations, he would have gathered statements rebutting them.  Appellant, in a post-trial affidavit dated 21 July 1998, denied the allegations made by his ex-wife.  (Defense Appellate Exhibit A).  The staff judge advocate, in a post-trial affidavit ordered by this court, stated that on 26 January 1998, he sequentially presented to the convening authority, the following:  (1) “a request for deferment [sic] of automatic forfeitures on behalf of” appellant’s former wife, and (2) his Addendum to his Post-Trial Recommendation.

The staff judge advocate stated that the information contained in Mrs. A.’s letters was not provided to the convening authority in any form.  In addition to a proposed action, the staff judge advocate (SJA) believed that based on the procedures he had in place while he was the SJA that, “the letter from the Commonwealth of Virginia, dated 10 December 1997, with the accompanying court order, and incorporated separation agreements, was placed behind the [proposed] endorsement.”

He recalled discussions within his office “regarding the request for deferment [sic]” of forfeitures by the former wife.  However, he said,  “I do not, however, recall seeing [the former wife’s] letters to [my office staff] prior to preparing [my post-trial] affidavit.  Consequently I do not believe [her] letters were attached to the Record of Trial at the time [the convening authority] took action[.]”  Emphasis added.  If they were among the attached documents at the time the convening authority took action, he was confident that the convening authority did not see them.  

DISCUSSION

When “new matter” is interjected during the post-trial process, an appellant must be given the opportunity to comment.  See R.C.M. 1106(f)(7).  The discussion to R.C.M. 1106(f)(7) defines “new matter” to include “discussion of the effect of new decisions on issues in the case, matter from outside the record of trial, and issues not previously discussed.”

To prevail on an allegation of post-trial error, the appellant must: (1) allege an error to our court; (2) assert prejudice as a result of the error; and (3) show what he would do to resolve the error if given the opportunity.  See United States v. Lee, 50 M.J. 296 (1999); United States v. Wheelus, 49 M.J. 283 (1998).  Because clemency is a highly discretionary function, there is material prejudice to the substantial rights of an appellant if he can “make some colorable showing of possible prejudice.”  United States v. Chatman, 46 M.J. 321 (1997).

Trial defense counsel presumes that the convening authority was aware of the contents of the former wife’s letters prior to taking action on appellant’s case.  However, the staff judge advocate believes the following: (1) that the letters from the former wife were placed in the record of trial after action; (2) that the convening authority was never informed of the contents of the letters; and (3) if the letters were a part of the allied papers attached to the record of trial, the convening authority did not read them.  

Based on the confusion in this case about what the convening authority considered and did not consider, and to ensure basic due process,
 we will exercise our considerable discretion and require a new post-trial recommendation and action.  See generally United States v. Spears, 48 M.J. 768, 776 (A.F. Ct. Crim. App. 1998), other portions overruled by United States v. Owen, 50 M.J. 629  (A.F. Ct. Crim. App. 1998).

*The action of the convening authority, dated 26 January 1998, is set aside.  The record of trial will be returned to The Judge Advocate General for a new post-trial recommendation and action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.

Judge CASIDA and Judge TRANT concur.







FOR THE COURT:







MARY B. DENNIS







Deputy Clerk of Court

� This offense was a violation of 18 U.S.C. § 2251 charged as a crime not capital.  See Manual for Courts-Martial, United States, (1995 edition), Part IV, para. 60c(4).





� Trial defense counsel’s request actually cited to Article 58(b), UCMJ.  However, it is clear from the request that he intended to make the request under Article 58b, UCMJ.





� The State, like trial defense counsel, miscited the codal section.





*Corrected


�  We could order a post-trial evidentiary hearing under United States v. Dubay, 17 U.S.C.M.A. 147, 37 C.M.R. 411 (C.M.A. 1967).  However, we are satisfied that the facts would not be further clarified by such a hearing.  Therefore, in the interest of judicial economy, we decline to order such a hearing.
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