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MEMORANDUM OPINION
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This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.

SIMS, Judge:

An enlisted panel sitting as a general court-martial convicted appellant, contrary to his pleas, of one specification of physically controlling a vehicle while drunk and three specifications of larceny in violation of Articles 111 and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 911 and 921 [hereinafter UCMJ].  The panel sentenced appellant to a bad-conduct discharge, total forfeiture of all pay and allowances, confinement for three months, and reduction to E1.  The convening authority approved the adjudged sentence. 
BACKGROUND


On 1 September 2007 appellant became very intoxicated at an on-post party.  Between 2200 and 2300, appellant left the party on foot and was seen heading in the direction of a housing area.  As he wandered through the housing area, he entered two unlocked cars and removed several items to include two Garmin global positioning systems, a camera, a gym bag and a set of keys for a nearby sport utility vehicle (SUV).  Appellant then used the keys to enter and drive away in the SUV.  At approximately 2315, Specialist (SPC) J.H., who was on his way to work, noticed the SUV sitting on the side of a nearby road with its headlights beaming and emergency lights flashing.  Specialist J.H. saw appellant exit the SUV and run toward the wood line carrying a gym bag.  When SPC J.H. realized that the SUV was slowly rolling backwards, he entered the SUV and applied the brakes.  
After stopping the SUV, SPC J.H. flagged down a passing military police officer.  As SPC J.H. and the officer were standing by the SUV, appellant emerged from the woods, empty handed and shoeless.  The military police officer called appellant over whereupon appellant stated that the SUV was not his and denied that he had been driving the vehicle.  The military police officer then took appellant into custody and drove him to the military police station.  The military police officer later returned to the scene with SPC J.H. to search the woods near the vehicle and located the stolen gym bag containing the other stolen items.  

After appellant’s arraignment, but before trial, appellant’s trial defense counsel and the chief of justice discussed the prospect of appellant undergoing a polygraph examination.
  The chief of justice informed defense counsel via e-mail that the acting staff judge advocate (SJA) “is good to drop charges if [appellant] passes a poly.”  In the same e-mail, the chief of justice directed defense counsel to “get with [trial counsel] on what questions to ask.”  Trial and defense counsel, however, differed on what questions should be asked during the polygraph.  Trial counsel wanted questions concerning whether appellant took the vehicle and the items, whereas defense counsel wanted the polygrapher to ask questions concerning whether appellant remembered taking the vehicle and the items.


When defense counsel and trial counsel failed to agree on the questions to be asked, trial counsel stated that he “had no interest in [appellant] taking the polygraph.”  After learning that the government counsel would not arrange for a polygraph examination, defense counsel obtained an order from the military judge for a polygraph examination.  Thereafter, a polygraph was administered using defense counsel’s “do you remember” questions.  Upon being informed that appellant had “passed” the polygraph, the acting SJA orally informed the convening authority of the polygraph results and provided him with the opportunity to dismiss the charges.  The convening authority declined to do so and the court-martial proceeded.

In the Rule for Courts-Martial [hereinafter R.C.M.] 1105 clemency submission, trial defense counsel alleged “bad faith” on the part of the government for not dismissing the charges after appellant “passed” the polygraph.  The SJA addressed the allegation in the addendum to the SJA’s recommendation and opined that there was no error because the acting SJA “made the appropriate recommendation” to the convening authority.

Assignments of Error


Appellant has submitted two assignments of error to this court.  First, he alleges his prosecution was barred by a de facto grant of immunity based upon his taking and passing a polygraph in reliance on an unwritten pretrial agreement with the government.  Second, appellant claims his trial defense counsel provided ineffective assistance of counsel because she failed to petition the court to enforce the agreement after she was informed that the government was proceeding with the court-martial.


We find appellant waived the issue of whether he had a de facto grant of immunity when he failed to object to the government’s prosecution at trial.  We further find appellant received effective assistance of counsel at trial because there was neither a pretrial agreement, nor a de facto grant of immunity that should have been raised at trial.  Accordingly, defense counsel’s performance was not deficient.
LAW AND DISCUSSION

Grant of Immunity

The decision to grant immunity rests within the sole discretion of the general court-martial convening authority.  R.C.M. 704(e).  On occasion military appellate courts have transformed promises of immunity made by persons who were not convening authorities into enforceable bans to prosecution.  See Cooke v. Orser, 12 M.J. 335 (C.M.A. 1982); United States v. Wagner, 35 M.J. 721 (A.F.C.M.R. 1992); United States v. Spence, 29 M.J. 630 (A.F.C.M.R. 1989).  In those cases, however, the defense made timely objections at trial on de facto immunity grounds, thereby preserving the issue for appeal.  “Immunity is not a jurisdictional matter that may be raised at any time; rather it is a matter, which, if not raised at trial, is waived.”  R.C.M. 907(b)(2)(D)(ii); United States v. Gladdis, 12 M.J. 1005, 1007 (A.C.M.R. 1982), pet. denied, 14 M.J. 100 (C.M.A. 1982).  
In the instant case, appellant and his counsel possessed all the facts necessary to raise the issue of the purported grant of immunity at trial and chose not to do so.  Accordingly, the issue was waived and need not be considered by this court.  Gladdis, 12 M.J. at 1007.  However, because appellant also claims that his trial defense counsel was ineffective in failing to raise the issue of de facto immunity at trial, we must nonetheless address the issue in determining whether the ineffective assistance of counsel claim has merit.

Ineffective Assistance of Counsel
The criteria for a finding of ineffective assistance of counsel are quite stringent.  Appellant must show counsel’s performance was so deficient that counsel was not functioning as the “counsel” guaranteed by the Sixth Amendment.  Strickland v. Washington, 466 U.S. 668, 687 (1984); United States v. Scott, 24 M.J. 186, 188 (C.M.A. 1987).  Appellant must also show this deficiency prejudiced him.  This normally amounts to a showing that, but for the deficient performance, the outcome would have been different.  United States v. Polk, 32 M.J. 150, 153 (C.M.A. 1991).
In this case, the government was already moving forward with a fully contested general court-martial before an enlisted panel.  As evidenced by e-mails between appellant’s trial defense counsel and government counsel, appellant’s trial defense counsel engaged in intense negotiations with the government in accordance with R.C.M. 705(d)(1) in the week prior to trial in an attempt to obtain a dismissal of the charges against her client.  These negotiations, however, did not lead to the submission of a proposed pre-trial agreement in accordance with R.C.M. 705(d)(2) because the two sides could not agree on the basic questions which were to be asked at the contemplated polygraph.  Nonetheless, defense counsel saw an opportunity to advocate for her client and zealously did so by obtaining a favorable court-ordered polygraph that resulted in the acting SJA providing the convening authority with a post-referral opportunity to dismiss the pending charges.
 

Appellant also argues he was prejudiced because “the intrusive examination took time away from trial preparation . . . .”  We do not find this persuasive.  Appellant and his counsel were clearly ready for trial.  As indicated by defense counsel’s e-mail to trial counsel on the morning of 20 November 2007 (seven days before trial), 

I WILL NOT delay the trial for this polygraph.  I’m ready for trial, if the Government cannot work it out with [the polygrapher] before [the date of trial], the defense is NOT requesting a delay.  I am ready to go to trial and my client has not authorized any delays.

Appellant took the polygraph examination on 21 November 2007.  The acting SJA made her recommendation to the convening authority that same day and responded to defense counsel through the chief of justice by 1455 on 21 November 2007.  At most, the entire negotiation process, examination, and response from the acting SJA spanned less than twenty-nine hours.  
Under the circumstances of this case, appellant had nothing to lose by taking the polygraph examination and everything to gain. At no point was appellant obligated to take the polygraph examination, nor was he disadvantaged in choosing to do so.  His decision to take the polygraph constituted a purely voluntary attempt to gain a tactical advantage, not an action taken to satisfy a term of a grant of immunity under R.C.M. 704. 
We find that no pretrial agreement or de facto immunity existed in this case.  Thus, defense counsel had no basis to petition the court to order the government to dismiss the charges against appellant.  Counsel’s performance was proper and adequate under the circumstances.  
Conclusion

Upon consideration of the entire record, the findings of guilty and the sentence are AFFIRMED.
Chief Judge TOZZI and Judge HAM concur.
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Clerk of Court 

� Evidence supporting the discussions between the government and defense with regard to the polygraph examination were included as attachments to an affidavit filed by trial defense counsel and are now part of the record of trial at Government Appellate Exhibit 1.  Appellant also submitted two affidavits, one with his initial assignment of error filing and the other in response to trial defense counsel’s affidavit.  The appellant’s affidavits contradict the affidavit submitted by trial defense counsel in regard to whether appellant was told that a pretrial agreement existed.  Because this court is able to reach a decision in this case without the need to resolve the contradiction, we decline to consider the affidavits and they play no part in our decision.  See United States v. Ginn, 47 M.J. 236, 248 (C.A.A.F. 1997).  However, we do consider in our decision the e-mails attached to trial defense counsel’s affidavit as they are referenced by both appellate counsel and they are not contradicted by any of appellant’s submissions.


� Appellant points to the fact that the acting SJA recommended orally to the convening authority that he dismiss the charges against appellant as evidence of the existence of a pretrial agreement.  We disagree.
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