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MEMORANDUM OPINION
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HARVEY, Senior Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of failure to go to his appointed place of duty (nine specifications), disrespect toward a noncommissioned officer (two specifications), failure to obey a lawful order (two specifications), failure to obey a lawful general regulation, use of marijuana (two specifications), distribution of marijuana (two specifications), use of cocaine, altering a military identification card, wrongful possession of alcohol (three specifications), and drunk and disorderly conduct, in violation of Articles 86, 91, 92, 112a, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 891, 892, 912a, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge and confinement for eight months.  The case was submitted on its merits for review under Article 66(c), UCMJ.
The staff judge advocate’s recommendation (SJAR) contains errors that warrant findings and sentence relief.  Further, we direct that appellant be credited with twenty-six days of confinement credit for pretrial confinement served.

FACTS

The SJAR has four findings errors and an error regarding pretrial restraint.  The SJAR states that appellant was found guilty of Specifications 4 and 5 of Charge I, both of which allege that appellant failed to go to his appointed place of duty on 14 July 2001; however, appellant was actually charged with and found guilty of only one specification alleging failure to go to his appointed place of duty on 14 July 2001 (Specification 4 of Charge I on the charge sheet).  As to Specification 1 of Charge IV, the SJAR states that appellant was found guilty of using marijuana on or about 21 May 2001 and 19 June 2001; however, appellant was actually found guilty of one use of marijuana between on or about 21 May 2001 and 19 June 2001.  Regarding Specification 3 of Charge V, the SJAR states that appellant was found guilty of wrongfully consuming alcohol while under the age of twenty-one; however, appellant was actually found guilty of wrongfully possessing alcohol while under the age of twenty-one.  As to Additional Charge III and its Specification, the SJAR states that appellant was found guilty of using cocaine on or about 17 November 2001 and 19 November 2001; however, appellant was actually found guilty of one use of cocaine between on or about 17 November and 19 November 2001. 

Regarding the pretrial restraint error, appellant was restricted (to include hourly sign-ins) to his company area, with some exceptions, for thirty days—then he was placed in pretrial confinement for an additional twenty-six days.  The SJAR states, “PRETRIAL RESTRAINT:  26 Days.”
DISCUSSION

Unless indicated otherwise in his action, a convening authority approves the findings as stated in his SJAR.  United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 
1994).  In appellant’s case, the convening authority’s action erroneously purports to approve findings of guilty of an additional failure to go to his appointed place of duty on 14 July 2001 (Specification 5 of Charge I in the SJAR); an additional use of marijuana (Specification 1 of Charge IV), wrongful consumption rather than possession of alcohol (Specification 3 of Charge V); and an additional use of cocaine (the Specification of Additional Charge III).  Such erroneous findings are a nullity.  See id.; United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994).  Appellant and his trial defense counsel filed no objection to the erroneous SJAR.  See Rules for Courts-Martial [hereinafter R.C.M] 1105 and 1106(f)(4).

Applying United States v. Wheelus, 49 M.J. 283, 288-89 (1998), we find that appellant has made a colorable showing of possible prejudice to his substantial rights concerning the approved sentence.  See UCMJ art. 59(a).  While appellate defense counsel do not assert any specific prejudice as to the sentence, and the adjudged sentence was less than that bargained for by the parties in the pretrial agreement, under the facts of this case, we conclude that a correct statement of the findings and pretrial restraint
 in the SJAR would have affected the sentence as approved by the convening authority.

We have considered the matters personally raised by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

The findings of guilty of Specification 5 of Charge I as set forth in the SJAR and Specification 3 of Charge V are set aside and those Specifications are dismissed.  The court affirms only so much of the finding of guilty of Specification 1 of Charge IV as finds that appellant did, at or near Fort Gordon, Georgia, between on or about 21 May 2001 and 19 June 2000, wrongfully use marijuana, in violation of Article 112a, Uniform Code of Military Justice.  The court affirms only so much of the findings of guilty of Additional Charge III and its Specification as finds that appellant did, at or near Fort Gordon, Georgia, between on or about 17 November 2001 and 19 November 2001, wrongfully use cocaine, in violation of Article 112a, Uniform Code of Military Justice.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted and the entire record, the court affirms only so much of the sentence as provides for a bad-conduct discharge and confinement for 225 days.  All rights, privileges, and property of which 
appellant has been deprived by virtue of that portion of his sentence set aside by this decision are ordered restored, as mandated by Article 75(a), UCMJ.

Judge BARTO and Judge SCHENCK concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� The convening authority’s initial action (and the promulgating order) failed to reflect this confinement credit.  See Army Reg. 27-10, Legal Services:  Military Justice [hereinafter AR 27-10], para. 5-28a (24 June 1996) (sentence credits must be included in initial action).  This requirement remains in effect.  See AR 27-10, para. 5-31a (6 Sept. 2002).  We presume that appellant received twenty-six days of confinement credit because this credit was correctly noted in the result of trial and appellate defense counsel have not requested any confinement credit.





� R.C.M. 1106(d)(3)(D) requires the SJAR to include, “A statement of the nature and duration of any pretrial restraint.”  A correct statement of pretrial restraint in this case would be, “restriction to the company area in lieu of arrest for 30 days and pretrial confinement for an additional 26 days.”





1
4

