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MEMORANDUM OPINION
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JOHNSON, Judge:


Contrary to his pleas, a general court-martial composed of officer members,  convicted appellant of raping his daughter, NS, on divers occasions, both before and after she turned sixteen (one specification), sodomizing his daughter on divers occasions before and after she turned sixteen, false swearing, and obstructing justice in violation of Articles 120, 125, and 134, Uniform Code of Military Justice [hereinafter UCMJ], 10 U.S.C. §§ 920, 925, and 934 (1988).  The convening authority approved the adjudged sentence of a dishonorable discharge, confinement for twelve years, forfeiture of all pay and allowances, and reduction to Private E1.  This case is before the court for review under Article 66, UCMJ. 

Appellant asserts, inter alia, pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), that the evidence is insufficient to convict him of sodomy in violation of Article 125,* UCMJ.  This court will affirm only those findings of 
*Corrected

guilty that it finds to be correct in law and fact.  UCMJ art. 66(c).  The test for legal sufficiency is whether, considering the evidence in the light most favorable to the government, a rational fact finder could have found all the essential elements of the offense beyond a reasonable doubt.  Jackson v. Virginia, 443 U.S. 307, 319 (1979).  When applying this test, we are bound to draw every reasonable inference from the record in favor of the prosecution.  United States v. Blocker, 32 M.J. 281, 284 (C.M.A. 1991).  The test for factual sufficiency is whether, after weighing the evidence of record and making allowances for not having personally observed the witnesses, we are convinced of the appellant’s guilt beyond a reasonable doubt.  United States v. Turner, 25 M.J. 324, 325 (C.M.A. 1987).  

After reviewing the testimony and applying the above tests for both factual and legal sufficiency, we find that the evidence is factually sufficient to sustain the sodomy conviction, but only as to one instance before NS turned sixteen and one instance after.  Accordingly, we will amend the Specification of Charge III and reassess the sentence in our decretal paragraph. 
We have considered the remaining errors personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982) and find them to be without merit.

The court affirms only so much of the findings of the Specification of Charge III as finds that:  

In that Sergeant First Class Cleo Southall, U.S. Army, did, at or near Fort Knox, Kentucky, and Vilseck, Germany, between on or about 1 June 1995 and about 26 April 1999, commit sodomy with [NS], a child under the age of 16 years by force and without the consent of the said [NS] and at or near Vilseck, Germany, between or about 28 April 1999 and 16 June 2001, commit sodomy with [NS] by force and without the consent of the said [NS].

The remaining findings of guilty are affirmed.  Reassessing the sentence in light of the error noted and the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the sentence is affirmed.

Senior Judge MERCK and Judge OLMSCHEID concur.
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