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WALBURN, Judge:

A panel of officer and enlisted members sitting as a general court-martial convicted appellant, contrary to his pleas, of indecent acts with Ms. NM, a child under sixteen years old, in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934 [hereinafter UCMJ].
  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for ninety days, forfeiture of all pay and allowances, and reduction to Private E1.  This case is before the court for review pursuant to Article 66, UCMJ.

Appellate defense counsel assert, inter alia, the military judge failed to properly instruct the panel as to the mistake-of-fact defense regarding Ms. NM’s age;
 they urge us to set aside and dismiss Specification 2 of the Charge.  We find the asserted error meritorious, but disagree with the suggested relief.  In accordance with our superior court’s recent opinion in United States v. Zachary, 63 M.J. 438, 444 (C.A.A.F. 2006), we find the evidence admitted at trial and considered by the members supports a conviction based on the lesser-included offense of indecent acts with another.  We will take corrective action in our decretal paragraph.

FACTS
Appellant, a thirty-one-year-old Specialist, first met the victim, Ms. NM, a fifteen-year-old German national, in August 2001 at a bus stop in her hometown of Giessen, Germany.  Ms. NM refused appellant’s initial offer of a ride in his yellow Mustang, but accepted a piece of paper on which appellant wrote his telephone number and the name “Carlos.”  Sometime after their first meeting, Ms. NM called appellant.  Ms. NM testified she and her fourteen-year-old friend, Ms. KH, “met him and he picked us up at the bus stop, so we drove around the whole time.”  Ms. NM said she told appellant she was fifteen years old, and admitted she kissed him and “was in love with him.”  According to Ms. NM, she and Ms. KH called and met with appellant on other occasions, during which they “drove around the whole time; and at times, . . . would go to [the] McDonald’s [drive-thru, but never] . . . anywhere where there were other Americans.”  When trial counsel asked Ms. KH if she ever told appellant her age, she said, “Yes, but I didn’t give him the correct age.”  Ms. KH told appellant she was “between 16 and 18” years old because appellant “would [have] immediately disregard [Ms. NM as being too young] if we told him the correct ages.”


Concerning the incident on 8 September 2001 (Specification 1 of the Charge),  Ms. NM testified she called appellant because she “wanted to be with him.”  After appellant picked up Ms. NM, the two of them alone “drove around the whole time.”  During the ride, appellant placed his hand down Ms. NM’s pants, into her underwear, and touched her vagina.  Ms. NM told appellant to stop because she “didn’t want this.”  Appellant stopped, and told Ms. NM, “[I] won’t do what [you] don’t want.”  Ms. NM later told another fourteen-year-old friend, Ms. SK, “[Appellant] had been in my pants.”  Although the panel found appellant not guilty of this allegation of indecent acts with a child, Ms. SK’s knowledge of the incident is significant because Ms. SK was in appellant’s car on 9 September 2001 during the second alleged indecent act with a child offense (Specification 2 of the Charge).
Ms. NM further testified about the incident which occurred on 9 September 2001 (Specification 2 of the Charge).  On that day, appellant again picked up Ms. NM and Ms. SK.  After driving around for a while and eating McDonald’s meals with the girls, appellant drove into a wooded area.  Ms. NM sat in the front seat with appellant, and Ms. SK sat in the back seat.  Once parked, appellant announced he had to relieve himself and got out of his car.  A short time later, he returned and approached Ms. NM’s side of the car.  Ms. NM lowered her window and appellant asked her to come with him for a “quickie.”  Ms. NM said, “No.”  Because Ms. SK was sitting in the back seat when this exchange occurred, she heard appellant’s request and Ms. NM’s refusal.  Appellant then got back into his car.
According to Ms. NM, after she talked to appellant for a while, she “got a little tired,” “cuddled up to him,” and “put [her] head on his shoulder.”  Ms. NM also took off her long coat and put it over herself like a blanket.  A while later, Ms. NM dozed off, and her head slid onto appellant’s chest.  She woke up, however, when appellant put his hand down her pants, into her panties, and “stuck his finger” into her vagina.  Ms. NM quietly asked appellant to stop rubbing her vagina, but he ignored her request.  While this sexual activity was occurring, Ms. SK (who was still sitting in the back seat) received a call on her cell phone; she got out of the car and answered the call.  At this point, Ms. NM wanted to scream, but appellant placed his hand over her mouth and repeatedly told her, “Nobody’s supposed to see this;” “The police . . . ;” and “Nobody must know about this.”  According to Ms. NM, when Ms. SK returned to the car, appellant waived Ms. SK away.  However, she got back into the car and stated:  “The police are on their way.  They are looking for us.”  Upon hearing this, appellant immediately drove out of the wooded area and dropped the girls off on the outskirts of Grünberg, about a fifteen-minute-walk from Ms. NM’s house.
Ms. SK testified consistently with Ms. NM’s recollection of the events on 9 September 2001.  In particular, she said Ms. NM “first bent over or laid over onto [appellant’s] lap” with her coat covering her.  Ms. SK also said appellant “got into [Ms. NM’s] pants[;] . . . half of his arm was visible[;] . . . you could see the tendons as they were moving[;]” and the car was also moving.  Appellant’s sexual activity embarrassed Ms. SK, which prompted her to use her cell phone to send a text message to her sister relating what was happening.  Upon receiving the text message, Ms. SK’s sister called her back on the cell phone.  Ms. SK got out of the car to take the call, and explained what was going on between appellant and Ms. NM.  Ms. SK’s sister then told their mother about appellant’s actions, and told Ms. SK that the police had been called.
After both parties presented their cases on the merits, the military judge conducted an Article 39(a), UCMJ, session to discuss findings instructions.  The military judge stated he intended to instruct the members on the elements of indecent acts with a child, and on the mistake-of-fact defense as to age.  Civilian defense counsel told the military judge he did not want instructions on any lesser-included offense.

Over assistant trial counsel’s objection, the military judge provided the following instruction regarding mistake-of-fact defense:
The evidence has raised the issue of mistake of fact by the Accused as to the age of the alleged victim.  If you find the Accused honestly and reasonably believed that [Ms. NM] was at least 16 years of age, but you find the alleged victim was, in fact, under the age of 16 years, you may still find the Accused guilty of indecent acts with a child.  However, in that case, you cannot consider the fact that [Ms. NM] was a child under the age of 16 years in determining whether . . . the acts of the Accused were indecent.
In other words, if you find the Accused had an honest and reasonable, though mistaken[,] belief that the alleged victim was at least 16 years of age, you may find the acts of the Accused indecent, only if those acts would be indecent if they were performed upon an adult female.

The burden is on the Prosecution to establish the Accused’s guilt.  If you are convinced beyond a reasonable doubt that, at the time of the charged offenses, the Accused was not under the mistaken belief that [Ms. NM] was at least 16 years old, mistake does not exist.  Even if you conclude the Accused was under the mistaken belief that [Ms. NM] was at least 16 years old, if you’re convinced beyond a reasonable doubt that, at the time of the charged offenses, the Accused’s mistake was unreasonable, mistake does not exist.
To be reasonable, the belief must have been based on information, or lack of it, which would indicate to a reasonable person that [Ms. NM] was at least 16 years old.

You should consider the Accused’s age and education, [Ms. NM’s] actions and appearance, along with the other evidence in this case.
The law recognizes that an act that may not be indecent between consenting adults, may well be indecent because it is between an adult and a child.  If you are convinced beyond a reasonable doubt that, at the time of the charged offense, the Accused did not honestly and reasonably believe that [Ms. NM] was at least 16 years of age, you may consider the fact that [Ms. NM] was a child under the age of 16 years in determining whether the acts of the Accused were indecent.

In accordance with civilian defense counsel’s request, the military judge did not instruct the panel on the lesser-included offense of indecent acts with another.  Appellant now asserts the military judge failed to properly instruct the panel regarding the mistake-of-fact defense concerning Ms. NM’s age.  He urges this court to set aside and dismiss Specification 2 of the Charge (indecent acts with a child).

LAW
Whether a military judge properly instructed the panel members is a question of law this court reviews de novo.  United States v. Simpson, 60 M.J. 674, 680 (Army Ct. Crim. App. 2004) (citing United States v. Hibbard, 58 M.J. 71, 75 (C.A.A.F. 2003), and United States v. McDonald, 57 M.J. 18, 20 (C.A.A.F. 2002)).  Our court also examines “the substance of any instructions given[] to determine if they sufficiently cover the issues in the case and focus on the facts presented by the evidence.”  United States v. Jenkins, 59 M.J. 893, 897 (Army Ct. Crim. App. 2004) (citing McDonald, 57 M.J. at 20) (internal quotation marks omitted).

Absent a specific defense counsel request, “a military judge has a sua sponte duty to give certain instructions when reasonably raised by the evidence, including a defense instruction as to the affirmative mistake[-]of[-]fact defense.”  Hibbard, 58 M.J. at 75; see also United States v. Dacosta, 63 M.J. 575, 582 n.8. (Army Ct. Crim. App. 2006) (elaborating on affirmative-defense instructions).  Furthermore, when a military judge instructs panel members on findings, he also “bears the primary responsibility for ensuring that mandatory instructions . . . are given and given accurately.”  United States v. Miller, 58 M.J. 266, 270 (C.A.A.F. 2003); Rule for Courts-Martial [hereinafter R.C.M.] 920(a) (“The military judge shall give the members appropriate instructions on findings.”).
Mandatory instructions on findings include a “description of the elements of each offense charged[,] . . . each lesser[-]included offense in issue[, and]  . . . any special [or affirmative] defense under R.C.M. 916 in issue.”  R.C.M. 920(e)(1)–(3) (emphasis added).  As explained in the discussion accompanying R.C.M. 920(e), a “matter is ‘in issue’ when some evidence, without regard to its source or credibility, has been admitted upon which members might rely if they choose.”  R.C.M. 920(e) discussion; United States v. Dearing, 63 M.J. 478, 484 n.20 (C.A.A.F. 2006) (citing R.C.M. 920(e)).  If the military judge has any doubt whether he should give an instruction on a lesser-included offense or special defense, he should resolve that doubt in favor of the accused.  United States v. Davis, 53 M.J. 202, 205 (C.A.A.F. 2000) (citing United States v. Steinruck, 11 M.J. 322, 324 (C.M.A. 1981)).  However, a military judge need not give a lesser-included offense instruction if “the decision to forego [that] required instruction represents an affirmative, calculated, and designed course of action by the defense counsel.”  Gutierrez, 63 M.J. at 573-74 (internal quotation marks omitted), and cases cited therein.
An honest and reasonable mistake of fact regarding the victim’s age has been recognized as a potential affirmative defense to a servicemember charged with committing the crime of indecent acts with a child.  United States v. Strode, 43 M.J. 29 (C.A.A.F. 1995).  A mistake-of-fact defense may generally be raised where:
[A]s a result of . . . mistake, [the accused held] an incorrect belief of the true circumstances such that, if the circumstances were as the accused believed them, the accused would not be guilty of the offense.  If the . . . mistake goes to an element requiring premeditation, specific intent, willfulness, or knowledge of a particular fact, the . . . mistake need only have existed in the mind of the accused.  If the . . . mistake goes to any other element requiring only general intent or knowledge, the . . . mistake must have existed in the mind of the accused[, i.e., must have been an honest mistake,] and must have been reasonable under all the circumstances.
R.C.M. 916(j)(1) (emphasis added).  Applying this rule to the offense of indecent acts with a child, our superior court stated:

Mistake of fact is available to a military accused who is charged with committing indecent acts with a child under the age of 16 if he had an honest and reasonable belief as to the age of the person and if the acts would otherwise be lawful were the prosecutrix age 16 or older.
Strode, 43 M.J. at 33 (emphasis added).  More recently, our court held:  “[I]t is a defense to indecent acts with a child that, at the time of the act, the accused held an honest and reasonable belief that the person with whom the accused committed the indecent act was at least sixteen years of age.”  United States v. Zachary, 61 M.J. 813, 825 (Army Ct. Crim. App. 2005), aff’d, 63 M.J. 438, 439 (C.A.A.F. 2006) (reaffirming holding in Strode, i.e., “defense of mistake of fact is available to a military accused who is charged with committing indecent acts with a child”).

Indecent acts with a child is a general intent crime.  See Zachary, 63 M.J. at 442 n.20 (citing the “Army court’s well-reasoned conclusion” in Zachary, 61 M.J. at 821).  As such, the mistake-of-fact defense requires the accused’s mistake to have been both honest and reasonable.  See R.C.M. 916(j)(1).  If raised by the evidence, the prosecution carries the burden of proving beyond a reasonable doubt that a mistake-of-fact defense does not exist.  R.C.M. 916(b).
Our superior court also agreed with our court’s conclusion in Zachary that:

Because the age of the victim remained a separate element of the charged offense of indecent acts with a child, mistake of fact remained a possible defense.  We agree with the lower court that a mistake[-]of[-]fact defense is available as to the offense of indecent acts with a child regardless of whether other facts may establish indecency.
. . . [T]he minor status of the victim is an element of the offense of indecent acts with a child, not an aggravating factor. . . . [Therefore,] an honest and reasonable mistake[-]of[-]fact defense as to the victim’s age under Article 134, UCMJ, does not fall away simply because the act is indecent for reasons other than the victim’s minor status.
Zachary, 63 M.J. at 444 (citing Zachary, 61 M.J. at 824-25) (internal footnotes omitted).
DISCUSSION

In light of our superior court’s opinion in Zachary, we find the military judge erred when he instructed the panel as follows:

If you find the Accused honestly and reasonably believed that [Ms. NM] was at least 16 years of age, but you find the alleged victim was, in fact, under the age of 16 years, you may still find the Accused guilty of indecent acts with a child.  However, in that case, you cannot consider the fact that [Ms. NM] was a child under the age of 16 years in determining whether . . . the acts of the Accused were indecent.

In other words, if you find the Accused had an honest and reasonable, though mistaken[,] belief that the alleged victim was at least 16 years of age, you may find the acts of the Accused indecent, only if those acts would be indecent if they were performed upon an adult female.

This instruction permitted the panel to erroneously find appellant guilty of indecent acts with a child despite also permissibly finding appellant established an honest and reasonable, although mistaken, belief that Ms. NM was at least sixteen years old.  We hold where an accused successfully asserts a mistake-of-fact defense as to age (regarding a charge of indecent acts with a child), but the panel nevertheless finds the accused committed an act deemed indecent for additional reasons, i.e., the act’s open and notorious nature, such a result supports no more than a conviction for the lesser-included offense of indecent acts with another.  This is because the successfully-asserted mistake-of-fact defense negates the age element of the greater offense.  To support a conviction for indecent acts with a child, “the [g]overnment must also prove [beyond a reasonable doubt] the additional fact and element that the child was under the age of sixteen.”  Zachary, 63 M.J. at 443.  As appellate defense counsel correctly argue, the military judge “should have instructed [the members] that, if they were convinced appellant believed [the victim] to be at least sixteen years old, they could only convict appellant of indecent acts [with another].”


Our conclusion that the military judge erred in instructing the members,
  however, does not end our analysis.  We find the evidence admitted at trial and considered by the members supports a conviction based on the lesser-included offense of indecent acts with another.  See Zachary, 63 M.J. at 443-44.
Indecent acts with another is a specifically-listed, lesser-included offense of indecent acts with a child.  Manual for Courts-Martial, United States (2002 ed.) [hereinafter MCM], Part IV, para. 87d(1).  The offense of indecent acts with another contains the following elements:
(1)  That the accused committed a certain wrongful act with a certain person;
(2)  That the act was indecent; and
(3)  That, under the circumstances, the conduct of the accused was to the prejudice of good order and discipline in the armed forces or was of a nature to bring discredit upon the armed forces.

MCM, Part IV, para. 90b.

It is well-established that “otherwise lawful sexual conduct is indecent [and service discrediting] if committed in public,” i.e., in an “open and notorious” manner.  United States v. Sims, 57 M.J. 419, 421-22, n.3 (C.A.A.F. 2002).  “An act is ‘open and notorious . . . when the participants know that a third person is present.’”  Id. at 421 (quoting United States v. Berry, 6 U.S.C.M.A. 609, 614, 20 C.M.R. 325, 330 (1956)); Zachary, 61 M.J. at 822 n.21.  Sexual activity is also open and notorious when performed “in such a place and under such circumstances that it is reasonably likely to be seen by others even though others actually do not view the acts.”  United States v. Izquierdo, 51 M.J. 421, 423 (C.A.A.F. 1999).
In this case, Ms. NM testified that on 9 September 2001, appellant placed his finger into her vagina, rubbed it, and ignored her request to stop.  This sexual activity occurred in the presence of Ms. NM’s fourteen-year-old friend, Ms. SK, who was sitting in the back seat.  Although appellant did not touch Ms. NM’s vagina in Ms. SK’s plain view—because Ms. NM covered herself with her coat—Ms. SK said she saw appellant’s arm, up to its elbow, in Ms. NM’s pants, and noticed the tendons in appellant’s upper arm moving.  Simultaneously with these observations, Ms. SK felt the car moving.  Furthermore, Ms. NM said she told Ms. SK about appellant putting his hand down her pants and touching her vagina while they drove around on the previous day.  Based on these facts, Ms. SK became embarrassed when she correctly concluded appellant was, in fact, rubbing Ms. NM’s vagina.  We find the evidence considered by the panel members amply substantiates the indecency of appellant’s actions as well as their open and notorious nature.  See id. at 423 (holding sexual intercourse conducted in a barracks room, behind a hanging sheet blocking all view, while roommates present, was open and notorious, and thus, indecent).  We, therefore, find the evidence supports a conviction based on the lesser-included offense of indecent acts with another.
CONCLUSION
Our superior court has

long recognized that an appellate court may disapprove a finding because proof of an essential element is lacking or, as a result of instructional errors . . . , may substitute a lesser-included offense for the disapproved findings.  This is true even if the lesser-included offense was neither considered nor instructed upon at the trial of the case.

United States v. McKinley, 27 M.J. 78, 79 (C.M.A. 1988) (emphasis added).  We will apply this principle in this case “where all the elements of the lesser offense are included in the elements of the greater offense.”  United States v. Johnson, 39 M.J. 1033, 1036 (A.C.M.R. 1994); compare MCM, Part IV, para. 87b(1) (indecent acts with a child) with id. at para. 90b. (indecent acts with another).

To correct the mistake-of-fact defense instructional error
 affecting the offense of indecent acts with a child, we will only affirm a finding of guilty to the lesser-included offense of indecent acts with another.  See United States v. Wells, 52 M.J. 126, 131-32 (C.A.A.F. 1999) (reversing conviction for premeditated murder, but authorizing lower court to affirm guilty finding to lesser-included offense of voluntary manslaughter).  Accordingly, the court affirms only so much of the findings of guilty as find that appellant, did, at or near Grünberg, Germany, on or about 9 September 2001, wrongfully commit an indecent act with Ms. NM by fondling her vaginal area with his hand with the intent to gratify his own the lust, in violation of Article 134, UCMJ.
In light of our affirming the lesser-included offense of indecent acts with another, we must now reassess appellant’s sentence.  Because we can “reliably determine what sentence would have been imposed at the trial level if the error[s] had not occurred,” we need not order a rehearing on the sentence.  United States v. Sales, 22 M.J. 305, 307 (C.M.A. 1986).  In United States v. Moffeit, 63 M.J. 40 (C.A.A.F. 2006), our superior court reaffirmed the standard for sentence reassess-ment.  “‘Thus, if the court can determine to its satisfaction that, absent any error, the sentence adjudged would have been of at least a certain severity, [then] a sentence of that severity or less will be free of the prejudicial effects of error . . . .’”  Id. at 41 (quoting Sales, 22 M.J. at 308).
Despite a two-year decrease in the maximum punishment
 due to our affirming only a lesser-included offense, the panel sentenced appellant to a bad-conduct discharge, confinement for ninety days, forfeiture of all pay and allowances, and reduction to Private E1—a sentence well below the authorized maximum of a dishonorable discharge and confinement for seven years.  We are, therefore, confident appellant would have received the same sentence had he originally been charged with and convicted of committing indecent acts with an adult German female under the same circumstances.
Reassessing the sentence on the basis of the errors noted, the entire record, and the principles in Moffeit, 63 M.J. at 40, and Sales, 22 M.J. at 305, the court affirms the sentence.
Senior Judge SCHENCK and Judge ZOLPER concur.






FOR THE COURT:






MALCOLM H. SQUIRES, JR.







Clerk of Court
� The government charged appellant with two indecent acts offenses for misconduct with Ms. NM on two consecutive days.  The panel found appellant not guilty of the 8 September 2001 offense (Specification 1 of the Charge), but convicted him of the 9 September 2001 offense (Specification 2 of the Charge)—an incident Ms. SK (Ms. NM’s friend) witnessed and testified to at trial.


� In their brief, appellate defense counsel argue:





[T]he military judge’s muddling of the mistake[-]of[-]fact instruction confused the panel and permitted it to convict appellant despite his mistaken belief.  The military judge specifically told the panel they could find appellant guilty of indecent acts with a child regardless of his mistaken belief if the act would have been indecent with an adult.  He should have instructed them that, if they were convinced appellant believed [the victim] to be at least sixteen years old, they could only convict appellant of indecent acts [with another, a lesser-included offense].





Brief for Appellant at 13.


� On cross-examination, Ms. KH said she never heard Ms. NM tell appellant her age, but Ms. NM told her “she was in love with Carlos . . . [and] would want to have her first [sexual relationship] with him.”


� During an Article 39(a) session prior to the entry of pleas, assistant trial counsel argued mistake-of-fact as to age is not an available defense to committing indecent acts with a child where the acts are indecent for reasons other than the victim’s minor status.  He further argued “disparity in age” between appellant and Ms. NM was not the government’s sole theory of indecency, but that appellant’s acts were indecent, in “large part, because of the[ir] public nature.”  Civilian defense counsel responded by arguing mistake-of-fact as to age is an available defense in such a situation, and that an otherwise indecent act (not predicated upon age) would support no more than a conviction for the lesser-included offense of indecent acts with another.  However, civilian defense counsel also argued that if the acts were not otherwise indecent, and appellant successfully asserted a mistake-of-fact-as-to-age defense, then “he is not guilty . . . [and] it’s a complete defense.”  Furthermore, during closing argument, civilian defense counsel argued no indecent act occurred in appellant’s car under Ms. NM’s coat, and that the government’s presumption—that appellant was fondling Ms. NM’s vagina—is without merit.  On these bases, we find civilian defense counsel’s rejection of any lesser-included-offense instructions constituted an affirmative, calculated, and well-reasoned presentation of an all-or-nothing defense.  See United States v. Moore, 12 U.S.C.M.A. 696, 700, 31 C.M.R. 282, 286 (1962); United States v. Snyder, 6 U.S.C.M.A. 692, 698-700, 21 C.M.R. 14, 20-22 (1956); United States v. Gutierrez, 63 M.J. 568 (Army Ct. Crim. App. 2006), certificate of review filed, 63 M.J. 469 (C.A.A.F. 2006) (Daily Journal 18 July 2006).


� Under the facts of this case, it is possible the panel could have found appellant did not establish his mistake-of-fact defense.  If that was the case, appellant’s conviction for indecent acts with a child would have otherwise been proper.  However, without special findings, there is no way to determine whether this proper result occurred in light of the military judge’s erroneous instruction.  See R.C.M. 918(b) (concerning special findings in judge-alone cases); United States v. Lovett, 63 M.J. 211, 214 n.9 (C.A.A.F. 2006) (recognizing military judge may require members to provide appropriate special findings).


� We find no error regarding lesser-included-offense instructions.  See note 4, supra.





� The maximum punishment for indecent acts with a child includes confinement for seven years, MCM, Part IV, para. 87e, while the maximum punishment for indecent acts with another includes confinement for five years.  MCM, Part IV, para. 90e.


� As stated previously, we find civilian defense counsel’s rejection of any lesser-included-offense instructions constituted an affirmative, calculated, and well-reasoned presentation of an all-or-nothing defense.  See notes 4 and 6, supra.


� See note 7, supra.
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