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MEMORANDUM OPINION

-----------------------------------------
CHAPMAN, Senior Judge:


A military judge sitting as a general court-martial convicted appellant, in accordance with his pleas, of receipt and distribution of child pornography in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934 [hereinafter UCMJ].  Contrary to appellant’s pleas, the military judge also convicted appellant of reproduction of child pornography and indecent acts with a female under sixteen years of age in violation of Article 134, UCMJ.  The convening authority approved the adjudged sentence to a dishonorable discharge, confinement for sixty-six months, forfeiture of all pay and allowances, and reduction to Private E1.  The case is before this court for review pursuant to Article 66, UCMJ.

Among appellant’s several assignments of error, he alleges that his guilty pleas to receiving and distributing child pornography (Specification 4 of Charge II and The Specification of The Additional Charge, respectively) are improvident because the military judge relied on an unconstitutionally overbroad definition of child pornography to establish the factual basis for appellant’s guilty pleas.  Additionally, appellant asserts that the evidence is legally insufficient to support his conviction for reproduction of child pornography (Specification 5 of Charge II) because the military judge used the same unconstitutionally overbroad definition to find him guilty of that offense.  We agree with these two assertions made by appellant.  In light of the Supreme Court’s decision in Ashcroft v. Free Speech Coalition, 535 U.S. 234 (2002), and our superior court’s subsequent decision in United States v. O’Connor, 58 M.J. 450 (C.A.A.F. 2003), we will set aside the findings of guilty to Specifications 4 and 5 of Charge II and The Specification of The Additional Charge and The Additional Charge in our decretal paragraph.  Appellant’s remaining assignments of error are without merit.

BACKGROUND

Appellant, an Army recruiter stationed at Laughlin Air Force Base, Texas, resided in government quarters with his wife and three children.  From October 1999 to January 2000, he visited numerous adult and child pornographic sites via the internet on his personal, home computer.  While at these sites, appellant viewed, downloaded, and digitally traded over one hundred images purporting to depict minors engaging in sexually explicit conduct.  Appellant was subsequently charged under clause 3 of Article 134, UCMJ, with five specifications of violating the Child Pornography Prevention Act of 1996 (CPPA), 18 U.S.C. §§ 2252A(a)(2)(A), 2252A(a)(3), and 2252A(a)(5).


After appellant entered pleas of guilty to receiving and distributing child pornography, the military judge conducted an inquiry as required by Rule for Courts-Martial 910.  See United States v. Care, 18 U.S.C.M.A. 535, 40 C.M.R. 247 (1969).  During that inquiry, the military judge properly described the elements of each offense and explained to appellant that he was pleading guilty to a federal crime under Title 18 of the United States Code.  The military judge advised appellant that “[i]t’s only a violation of this Section [of] 2252A if the images amount to child pornography.”  He then defined child pornography as follows:

[A]ny sort of visual depiction, including a photograph or video or any other sort of computer generated image or picture, of sexually explicit conduct where it either used a minor--a person under the age of 18--to produce that visual depiction; [o]r where the visual depiction actually is or appears to involve the use of a child under the age of 18 engaging in sexually explicit conduct; [o]r where the visual depiction has been created or modified so that it apparently shows an identifiable person under 18 engaging in sexually explicit conduct; [o]r where the visual depiction is promoted or distributed in such a way that it conveys the impression that the image contains the depiction of a minor engaging in sexually explicit conduct.

So it boils down to, in plain language, child pornography means some kind of an image, including a computer generated image, which actually shows a child under the age of 18 engaging in sexually explicit conduct or appears to show a child engaging in sexually implicit conduct--explicit conduct.

(Emphasis added.)  The military judge asked appellant if he was convinced that the images he received through the internet were actually “child pornography as this law defines it?”  Appellant answered in the affirmative.  When asked to give examples of why he was convinced the images were child pornography, appellant replied that the file names described the photos as ones that depicted children, the individuals in the photos were small in size, and the individuals in the photos lacked body hair and other indicia of a developed human body.  But appellant also stated that some of the images appeared to be doctored or modified “to look like a child.”  He said the top half of some of the photos “looked to be [a] minor child,” but the bottom portion “you could tell was, like, a--a older person; not necessarily that--that same body or person.”  Later in the trial, appellant stipulated that the images in question were child pornography within the meaning of Section 2252A, CPPA, as defined earlier by the military judge.

DISCUSSION

This court reviews a military judge’s acceptance of a guilty plea for an abuse of discretion.  United States v. Eberle, 44 M.J. 374, 375 (C.A.A.F. 1996).  We will not reject a guilty plea unless the record of trial shows a substantial basis in law and fact for questioning that plea.  United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).

In the instant case, the military judge, when defining child pornography for appellant, used portions of the CPPA’s statutory definition that were later struck down as unconstitutionally overbroad by the Supreme Court in Ashcroft.  After Ashcroft, “[i]t is no longer enough . . . to knowingly possess, receive or distribute visual depictions that ‘appear to be’ of a minor engaging in sexually explicit conduct.”  O’Connor, 58 M.J. at 453.  “The ‘actual’ character of the visual depictions is now a factual predicate to any plea of guilty under the CPPA.”  Id. 

The providence inquiry with appellant never focused on the distinction between actual and virtual images.  It is clear to us from his colloquy with the military judge that appellant was pleading guilty to receiving and distributing at least some images that he believed were doctored to look like minors.  Appellant’s acknowledgements and admissions concerning his illegal receipt and distribution of child pornography were influenced by the unconstitutional definitions given to him by the military judge.  Under these facts, we conclude that there is a substantial basis in law and fact to question appellant’s guilty pleas to these offenses.


Contrary to his pleas, appellant was also convicted of reproduction of child pornography in violation of 18 U.S.C. § 2252A(a)(3) (Specification 5 of Charge II).  We will approve such a finding of guilty only if the finding is both correct in fact and law.  UCMJ art. 66(c).  “The test for legal sufficiency of the evidence is whether, ‘after viewing the evidence in the light most favorable to the prosecution, any rational trier of fact could have found the essential elements of the crime beyond a reasonable doubt.’”  United States v. Riley, 58 M.J. 305, 311 (C.A.A.F. 2003) (quoting Jackson v. Virginia, 443 U.S. 307, 319 (1979)).  Legal sufficiency is a question of law that we review de novo.  Riley, 58 M.J. at 311 (citing United States v. Tollinchi, 54 M.J. 80, 82 (C.A.A.F. 2000)).

The military judge properly considered the law regarding the elements of the offense of reproducing child pornography as the law existed at the time of appellant’s court-martial.  However, the Supreme Court’s decision in Ashcroft changed that law.  We are now required to conduct our de novo review in light of the holding in Ashcroft.  In doing so, we conclude that it was error for the military judge to consider, within the definition of child pornography, images that are not of actual minors engaging in sexually explicit conduct.  Use of the unconstitutional definition of child pornography played an important part in appellant’s conviction for reproducing child pornography.  Therefore, the error is not harmless beyond a reasonable doubt.  See Chapman v. California, 386 U.S. 18, 24 (1967).  Thus, we hold that the evidence is legally insufficient to support appellant’s conviction for reproduction of child pornography.


We have considered the matters personally raised by appellant under United States v. Grostefon, 12 M.J.431 (C.M.A. 1982), and find them to be without merit.
DECISION

The findings of guilty of Specifications 4 and 5 of Charge II and The Specification of The Additional Charge and The Additional Charge are set aside.  The remaining findings of guilty are affirmed.  The sentence is set aside subject to the condition hereafter stated.  The same or a different convening authority may order a rehearing on Specifications 4 and 5 of Charge II and on The Specification of The Additional Charge and The Additional Charge and on the sentence, which is conditionally set aside for the purpose of the rehearing.  If the convening authority determines that a rehearing is impracticable, he may dismiss Specifications 4 and 5 of Charge II and The Specification of The Additional Charge and The Additional Charge and order a rehearing on the sentence only.  If the convening authority determines that a rehearing on the sentence is impracticable, he may then reassess the sentence.

Judge CLEVENGER and Judge STOCKEL( concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� The military judge dismissed two specifications of possessing child pornography under Section 2252A(a)(5) prior to entering findings.





� In light of this holding, we leave for another day the question of whether downloading a file from the internet, later attaching that file to an electronic mail message (e-mail), and forwarding that e-mail to someone else is sufficient to constitute reproduction under 18 U.S.C. 2252A(a)(3).





( Judge Stockel took final action in this case prior to her retirement.
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