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AS AN UNPUBLISHED DECISION, THIS OPINION DOES NOT SERVE AS PRECEDENT.

OLIVER, Senior Judge:


A military judge, sitting as a general court-martial, tried Appellant on 5 and 8 February and 8-12 March 1999.  Contrary to Appellant's pleas, the military judge convicted him of rape of a female Sailor and the lesser included offense of assault against a second female Sailor, in violation of Articles 120 and 128, Uniform Code of Military Justice, 10 U.S.C. §§ 920 and 928.  The military judge sentenced Appellant to confinement for 12 months, total forfeiture of all pay and allowances, reduction to pay grade E-1, and a bad-conduct discharge.  On 2 November 1999, the convening authority approved the sentence as adjudged and, with the exception of the bad-conduct discharge, ordered it executed.  However, in an act of clemency and consistent with a recommendation the military judge had made in conjunction with the sentence, the convening authority suspended 2 months of the adjudged confinement on the condition Appellant make satisfactory progress in an appropriate rehabilitation program. 

We have carefully examined the record of trial, Appellant's three assignments of error, and the Government's response.  We conclude that the findings and sentence are correct in law and fact and that there is no error materially prejudicial to the substantial rights of Appellant.  See Arts. 59(a) and 66(c), UCMJ.

Factual Sufficiency of the Rape Offense

In his first assignment of error, Appellant contends that the evidence is factually insufficient to support the rape finding beyond a reasonable doubt.  We disagree.

The test for factual sufficiency "is whether, after weighing the evidence in the record of trial and making allowances for not having personally observed the witnesses, the members of the reviewing court are themselves convinced of the accused’s guilt beyond a reasonable doubt."  United States v. Turner, 25 M.J. 324, 325 (C.M.A. 1987).  See United States v. Sills, 56 M.J. 239, 240-41 (2002).  The term “reasonable doubt” does not mean that the evidence must be free from conflict.  United States v. Reed, 51 M.J. 559, 562 (N.M.Ct.Crim.App. 1999).  The fact-finder may "believe one part of a witness’ testimony and disbelieve another."  United States v. Harris, 8 M.J. 52, 59 (C.M.A. 1979).

As to Specification 1 of the Charge, the Government was required to prove the following elements: (1) that the accused committed an act of sexual intercourse; and (2) that the act of sexual intercourse was done by force and without consent.  Manual for Courts-Martial, United States (1998 ed.), Part IV, ¶ 45b.  See Art. 120, UCMJ.  We are confident that the prosecution did so.

Airman Apprentice (AA) M, U.S. Navy, testified in great detail about the time that Appellant raped her.  Appellant was an acquaintance that AA M had gotten to know during a long-term working party in the first part of June 1998.  During that first week, they had been to each other’s barracks rooms to watch television and movies.  However, AA M was never involved in a “dating relationship” with Appellant.  Record at 280.  

On the night in question, Appellant came to AA M’s room to watch movies.  Although she did not drink at all that evening, Appellant had been drinking beer.  However, he did not appear to be drunk.  AA M sat on her bed while Appellant sat nearby.  At one point Appellant came over to where she was seated and, without any encouragement, made sexual advances towards her by kissing her neck and fondling her breasts.  AA M told Appellant to get away from her and that he was "just over here to watch movies, and that nothing was going to happen."  Id. at 288.  

Although Appellant returned to his chair, he came back a few minutes later and got on top of AA M.  Without any encouragement from AA M, Appellant began to kiss her.  AA M told Appellant, "No.  Get off of me."  Id. at 289.  This time, Appellant ignored AA M and replied by saying, "You know you want it."  Id.  AA M attempted to push Appellant off her.  However, he pulled her flat onto the bed by her ankles and pinned her there by using his hands and knees to prevent her from freeing herself.  While holding AA M’s wrists down with one hand, Appellant used his other hand to pull down his own pants, followed by her shorts and underwear.  Appellant then pried AA M’s legs apart with his knees and began thrusting his penis in an attempt to penetrate her vagina.  Although she testified that Appellant's penis was not fully erect, AA M felt it penetrate the lips of her vagina "[t]wo to three times."  Id. at 294.  AA M testified that she told Appellant "no" approximately 20 to 30 times over the course of the 10 to 15-minute sexual assault.  Id. at 293.  

After raping AA M, Appellant got off her, put his pants on, and left her room.  At no time during the night of the rape did AA M consent to have any sexual contact with Appellant.  Testifying that because she "felt ashamed," AA M did not report the incident to the authorities until several months later.  Id. at 295.  This was after she spoke with another female Sailor whom Appellant had allegedly assaulted in a similar manner.

Appellant did not testify in his own defense.  Instead, he attempted to discredit AA M and her version of the events.  The defense dissected AA M's testimony to cast doubt on how Appellant could have held her down, removed both their clothing, and penetrated her with a penis that she had testified during the Article 32, UCMJ, investigation as "limp" and at trial as not "fully erect."  Id. at 293.  Appellant also called various witnesses to testify that after the day of the alleged rape, AA M seemed comfortable in Appellant's presence, even apparently staying the night with him a couple of times.  The defense theory seems to have been that he and AA M had been involved in a dating relationship that included sexual intimacy, she felt hurt, and she only claimed that he had raped her to get back at him.  

At trial and now on appeal, Appellant's position is that the Government's case was insufficient to support his conviction for having raped AA M as charged.  However, after carefully hearing the evidence and observing the witnesses, the military judge found Appellant guilty of raping AA M as alleged.
  After completing our independent review of the facts as contained in the record, we are also fully convinced that the evidence was factually sufficient to support Appellant’s conviction of rape beyond a reasonable doubt.  See Turner, 25 M.J. at 325.  This assignment of error is without merit.

Testimony of NCIS Agent Concerning 

the Victim's Credibility

In a second, summary assignment of error, Appellant contends that the military judge erred by allowing an NCIS agent to testify, over defense objections, as to the apparent honesty of the alleged rape victim.  We disagree.  The military judge properly determined that the NCIS agent could testify concerning the victim's demeanor at the time he took her statement. 


In the instant case, the Government called Naval Criminal Investigative Service (NCIS) Special Agent (SA) J as a witness.  SA J testified that he interviewed AA M as part of his investigation.  During direct examination, the trial counsel asked SA J to describe AA M’s "demeanor" during his interview of her.  Record at 461.  SA J stated that "she appeared to be forthcoming, very honest . . . ."  Id. at 462.  The defense objected on the basis of improper bolstering; the military judge sustained the objection.  The trial counsel continued to ask proper questions about the witness’ observation of AA M’s demeanor during their discussion of whether she would agree to wear a wire to tape a conversation with Appellant.  After a few more questions and answers, the defense again objected to SA J’s answers as improper "bolstering."  Id. at 463.  The military judge explained that SA J had answered, without objection, that AA M’s demeanor had been "open, forthcoming, much more cooperative, et cetera."  Id. at 464.  The military judge then sustained the objection and directed trial counsel to "move on."  Id.  


When examining the context of his testimony as it impacted upon the trier-of-fact, it is clear that SA J used the word "forthcoming" merely to describe AA M’s demeanor.  See id. at 461.  This was proper.
  He was not attesting to her honesty or credibility in an improper effort to bolster her testimony.  See United States v. Dollente, 45 M.J. 234, 243 (1996); United States v. Cacy, 43 M.J. 214, 217 (C.M.A. 1995).  Further, the military judge correctly sustained the defense objections to improper bolstering and only considered SA J’s personal observations about AA M’s demeanor.  We presume that the military judge knew the law and followed it.  United States v. Prevatte, 40 M.J. 396, 398 (C.M.A. 1994).  Moreover, unlike the potential that members might abdicate their responsibility as trier-of-fact for determining the truth based on evidence properly adduced at trial to a "human lie detector," see United States v. Cameron, 21 M.J. 59, 65 (C.M.A. 1985), it is manifestly clear from the record that the military judge performed his duties in full accord with his obligations under the law in this case.  Therefore, this assignment of error is without merit. 

Sufficiency of the Evidence

on the Assault Offense

Finally, Appellant contends that the evidence is factually and legally insufficient to establish beyond a reasonable doubt the finding of guilty of the lesser included offense of assault.  We disagree.

Under Article 66(c), UCMJ, a Court of Criminal Appeals must determine both the legal and factual sufficiency of the evidence presented at trial.  Turner, 25 M.J. at 324-25.  After carefully reviewing the record, this Court is satisfied that Appellant’s conviction of the lesser included offense of assault under specification 2 of the Charge is factually and legally sufficient.   

The test for legal sufficiency is “whether, considering the evidence in the light most favorable to the prosecution, a reasonable factfinder could have found all the essential elements beyond a reasonable doubt.”  Turner, 25 M.J. at 324 (citing Jackson v. Virginia, 443 U.S. 307 (1979)). 

As to the crime of assault, the Government is required to prove the following: (1) that the accused did bodily harm to a certain person; and (2) that the bodily harm was done with unlawful force or violence.  MCM, Part IV, ¶ 54b.  See Art. 128, UCMJ.  “‘Bodily harm’ means any offensive touching of another, however slight.”  MCM, Part IV, ¶ 54c.  The term “unlawful force or violence” does not require physical injury to the victim.  Id.; see also United States v. Sever, 39 M.J. 1, 4 (C.M.A. 1994)(stating that kissing a woman against her will satisfied the element of unlawful force).

The prosecution originally charged Appellant with having raped Airman (AN) W.  After hearing evidence, however, the military judge found Appellant guilty of the lesser included offense of assault.
  The Government offered uncontroverted evidence that late on the evening of 10-11 September 1998, Appellant visited AN W's room in the barracks to watch movies.  One other Sailor was originally present, but he left to go iron his uniform.  Once Appellant and AN W were alone, Appellant began to make sexual advances towards AN W.  AN W told Appellant "no" repeatedly and, at one point, tried to physically resist him with her arms and legs.  In response to AN W's resistance, Appellant "grabbed [her] left arm and threw it up against the couch."  Record at 379.  The day after this incident, AN W noticed a bruise on her left arm, which was "[i]n the same vicinity" as where Appellant had grabbed her.  Id. at 394.  Though neither AN W nor the doctor who examined her could say definitively that the bruise came from Appellant’s grabbing and/or throwing her arm against the couch, her testimony about the sequence of events and the medical report are strong circumstantial evidence that the bruise was a result of Appellant’s battery of AN W.     

"[A]fter viewing the evidence in the light most favorable to the prosecution,” we have no difficulty concluding that “any rational trier of fact could have found the essential elements of the crime beyond a reasonable doubt.”  Jackson v. Virginia, 443 U.S. at 319.  We find that the evidence is legally sufficient to support Appellant’s conviction for assaulting AN W. 

The test for factual sufficiency “is whether, after weighing the evidence in the record of trial and making allowances for not having personally observed the witnesses, the members of the reviewing court are themselves convinced of the accused’s guilt beyond a reasonable doubt.”  Turner, 25 M.J. at 325; see Sills, 56 M.J. at 240-41. 

As stated above, the evidence that the Government presented established an assault.  Appellant argues that he has a viable "mistake of fact" defense because AN W invited his romantic advances, by her actions if not by her words.  See Appellant’s Brief and Assignment of Errors of 26 Jan 2001 at 10-11.  "Military jurisprudence . . . has long recognized that a reasonable and honest mistake . . . as to a material fact is a defense to criminal activity."  United States v. Adams, 33 M.J. 300, 301 (C.M.A. 1991). 

In a recent case with much different, but analogous, facts, this Court articulated the test that we will apply on issues of this kind: "[A]n ignorance or mistake-of-fact defense must include not only an honest belief [as to the essential facts]       . . . but also objective reasons why this belief was 'reasonable under all the circumstances.'  R.C.M. 916(j)(1); see United States v. Peterson, 47 M.J. 231, 234-35 (1997); [United States v.] Garcia, 44 M.J. [496,] 498 [(1996)]."  United States v. Mease, 57 M.J. 686, 690 (N.M.Ct.Crim.App. 2002). 

Even if we were to accept Appellant’s assertions that AN W "invited" his sexual advances, which, on this record, we do not, there can be no claim that she reasonably consented to Appellant "grabbing" her arm and "throwing" it against the couch.  Additionally, we find that, even if Appellant's mistake-of-fact was subjectively "honest," it was clearly not objectively "reasonable."

In this case, the Government proved Appellant committed an assault consummated by a battery.  The military judge, as the fact-finder, found that the Government’s evidence was fully convincing.  This Court, "after weighing the evidence in the record of trial and making allowances for not having personally observed the witnesses," Art. 66(c), UCMJ, is also firmly convinced that the evidence is legally sufficient to support Appellant’s conviction under Specification 2 of the Charge.  

Conclusion


Accordingly, we affirm the findings and sentence, as approved on review below.  

Judge VILLEMEZ and Judge HARRIS concur.






   For the Court






   R.H. TROIDL






   Clerk of Court 

� Indeed, the military judge's conscientious performance in this case was most impressive.  He took copious notes throughout, stopping the proceedings several times to do so, asked many pertinent questions of witnesses to better develop the facts, and made even-handed and well-founded decisions concerning each of the large number of objections both sides interposed throughout the trial.


� Neither Appellant's brief nor that of the Government cites any legal authority analyzing the line between proper demeanor testimony and improper comment on the witness's belief in the credibility of the victim.  We find the one case Appellant cited, United States v. Perner, 14 M.J. 181, 184-85 (C.M.A. 1982), largely inapposite to the facts of this case.  Despite our best efforts to find binding authority dealing with such "demeanor" testimony, we have been unsuccessful.  Indeed, we have found only one appellate decision on point, a 1990 opinion from the Arizona Court of Appeals.  In State v. Schroeder, 167 Ariz. 47, 50, 804 P.2d 776, 779 (Ariz. Ct. App. 1990), the Court observed:  





[A]lthough Officer Ball had experience in dealing with sexual abuse victims, she was called to testify, not as an expert, but in her capacity as the investigating officer in the case.  In this sense, no "expert" testimony was offered to convince the jury that the victim was telling the truth.  Rather, this evidence was offered in the context of describing the victim's demeanor during the interview. 


� The military judge did not specify that his guilty finding was for assault consummated by a battery.  However, that is the type of assault that the evidence clearly supports.  Our superior Court, in finding that the evidence was legally sufficient to support a conviction for assault observed: 





The instant case was tried by a military judge sitting alone, pursuant to appellant's trial request.  Therefore, the judge had no occasion to give instructions on findings, and no special findings were requested by the defense.  Thus the record does not disclose the military judge's actual thought processes in arriving at the conclusion that appellant committed an aggravated assault.  We assume that the judge understood the law and correctly applied it. . . . 





United States v. Joseph, 37 M.J. 392, 396 n.5 (C.M.A. 1993).  We apply the same presumption in this case.  
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