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MEMORANDUM OPINION

-----------------------------------------
CLEVENGER, Judge:
A military judge sitting as a general court-martial convicted appellant, in accordance with his pleas, of conspiracy to commit larceny and to damage non-military property, damaging nonmilitary property (four specifications), larceny (seven specifications), and forgery in violation of Articles 81, 109, 121, and 123, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 909, 921, and 923 [hereinafter UCMJ].  The convening authority approved only so much of the adjudged sentence as provides for a bad-conduct discharge, confinement for nineteen months, forfeiture of all pay and allowances, and reduction to Private E1.  
The case is before us for review pursuant to Article 66, UCMJ.  Appellant assigns two errors, one of which is meritorious.

Appellant correctly notes that the post-trial recommendation erroneously advised the convening authority that the Specification of Charge III (forgery) alleges a false “making” offense under Article 123(1), UCMJ.  In fact, appellant pled guilty to and was found guilty of a violation of Article 123(2), UCMJ, which is the offense of “uttering” a falsely made writing.  Where the convening authority does not expressly address findings in his initial promulgating action, “he implicitly approves the findings as they are reported to him in the recommendation of the [staff judge advocate].”  United States v. Diaz, 40 M.J. 335, 343 (C.M.A. 1994); United States v. Henderson, 56 M.J. 911, 912-13 (Army Ct. Crim. App. 2002).  Thus, absent any evidence to the contrary, the action which was taken in reliance on the staff judge advocate’s advice is in error and has no legal effect.  Diaz, 40 M.J. at 337.*  
Pursuant to Article 66(c), UCMJ, we may affirm only the findings of guilty that are properly approved by the convening authority.  Therefore, we must take corrective action by either returning appellant’s case to the convening authority for a new review and action or by dismissing the affected specification.  As a matter of judicial economy, we will dismiss the Specification of Charge III and Charge III.
The findings of guilty of Charge III and its Specification are set aside and Charge III and its Specification are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence based on the error noted, the entire record, and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the sentence is affirmed.


Senior Judge BARTO and Judge MAHER concur.
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MALCOLM H. SQUIRES, JR.







Clerk of Court

* The government concedes the appropriateness of the remedy of dismissal.  
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