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MEMORANDUM OPINION 
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WALBURN, Judge:

An officer panel sitting as a general court-martial convicted appellant, contrary to his pleas, of desertion terminated by apprehension and premeditated murder, in violation of Articles 85 and 118, Uniform Code of Military Justice, 10 U.S.C. §§ 885 and 918 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a dishonorable discharge, confinement for life without eligibility for parole, forfeiture of all pay and allowances, and a reprimand.  The case is before the court for review pursuant to Article 66, UCMJ.

Appellant defense counsel assert, inter alia, the military judge abused her discretion by denying civilian defense counsel’s motion for a continuance “so he could familiarize himself with the case and properly prepare to represent appellant.”   We find the military judge did not abuse her discretion by denying a requested continuance to permit appellant to retain civilian counsel.

FACTS

Specialist (SPC) F’s Murder

Appellant’s wife (Mrs. L), while still married to and living with appellant, began an affair with the victim, SPC F, who was also stationed at Fort Hood, Texas.  The affair apparently started while appellant was deployed to the National Training Center in August 2000.  According to the testimony at trial, this affair was well known in SPC F’s unit.  In September 2000, Mrs. L and appellant’s daughter moved in with SPC F.  Appellant, upon learning of his wife’s affair, was understandably upset.  Appellant reported SPC F’s activities to appellant’s chain of command, but apparently neither appellant’s chain of command nor SPC F’s chain of command took any action.  Appellant, unhappy with his situation at Fort Hood, deserted his unit on 23 March 2001.  His wife subsequently filed for divorce.

Appellant made several threats against SPC F, including telling one noncommissioned officer, Sergeant (SGT) B, “he would kill that mother fucker if he gets in front of my family.”  Sergeant B took appellant’s threat seriously and notified SPC F and SPC F’s chain of command.  Appellant further threatened SPC F’s life at least three more times prior to carrying out his threats by shooting SPC F at close range in the head, killing him.

Appellant, after departing from Fort Hood on 23 March 2001, moved in with his mother, who lived in Albuquerque, New Mexico.  During June 2001, appellant’s wife and daughter, and SPC F and his son, were visiting her parents, who also lived in Albuquerque.  On 25 June 2001, appellant picked up his daughter at his in-laws’ home for his scheduled visitation and departed without incident. 
On the morning of 28 June 2001, days before appellant’s divorce was to be final, appellant called his in-laws looking for his wife.  His sister-in-law answered the phone and falsely told appellant his wife was with SPC F at the mall; they were actually at an amusement park.  Appellant replied that he “wanted to take [SPC F] out” and he “should just go over there and bust a cap on him.”  Unfortunately, appellant’s sister-in-law did not take this threat seriously and failed to inform her sister and SPC F concerning appellant’s intentions. 
Late that afternoon appellant arrived at his in-laws’ home with his daughter.  Appellant had a close relationship with his father-in-law and the two spoke about the upcoming divorce and appellant’s relationship with his daughter.  After talking with his father-in-law, appellant found his wife and SPC F in the living room playing video games.  While in the presence of his wife and SPC F, appellant raised his shirt, revealed he had a gun in his waist band, approached SPC F, and then threw a bullet on the floor stating “that bullet was for him.” 

Mrs. L then instructed SPC F to go outside and take down appellant’s license number “in case [appellant] wanted to do something stupid.”  Specialist F complied, and while outside appellant approached him.  A brief conversation ensued.  Then, according to two eyewitnesses, appellant appeared to push SPC F, pulled out the gun, and shot SPC F in the head.  The gun was only inches from SPC F’s head when appellant pulled the trigger.  Specialist F died shortly thereafter.

Eyewitness testimony also established that appellant appeared “calm” during the shooting and afterwards walked away looking “like nothing had happened.”  Appellant walked into the house, told his father-in-law, “Pop, I shot him.  I shot him,” walked back outside, got into his car, and left.

In November 2001, six months after the shooting, authorities in Albuquerque apprehended appellant.  Appellant remained in civilian confinement until he was returned to military control on 28 December 2001.  Appellant was then placed in pretrial confinement in the Bell County Jail in Belton, Texas, until the conclusion of his court-martial.

The Denied Continuance
Charges were preferred on 2 January 2002.  Throughout the proceedings appellant was represented by two detailed trial defense counsel, Major (MAJ) Robitaille, senior defense counsel at Fort Bliss, Texas, and Captain (CPT) Russell, senior defense counsel at Fort Huachuca, Arizona.  On 28 February 2002, appellant unconditionally waived his right to an Article 32, UCMJ, pretrial investigation.
The charges were referred to a general court-martial on 22 March 2002.  Appellant was served with charges on 25 March 2002.  Although the government requested a trial date of 9 April 2002, the military judge granted a defense delay until 10 May 2002, to conduct further investigation and to explore the necessity of a mental examination of appellant.  Appellant was arraigned on 10 May 2002, and advised of his rights to counsel, including the right to hire civilian counsel.  At that time, he indicated he wished to be represented by MAJ Robitaille and CPT Russell.  Appellant expressed no desire to hire civilian counsel.
At the arraignment on 10 May 2002, the military judge determined the defense would not be ready by the scheduled 28 May 2002 trial date.  The military judge, upon defense request and with government concurrence, therefore set motions for 29 and 30 May 2002, and trial for 5-9 August 2002.  At the 29 May 2002 Article 39(a), UCMJ, motions hearing the military judge granted the defense request for expert assistance and kept the case on the docket for 5-9 August 2002, “to ensure the defense had plenty of opportunity to prepare for trial.”
Major Robitaille informed the military judge the “trial had to conclude by 9 August because that was the last day he could sign into the Graduate Course,” and the “earliest he would be able to return to Fort Hood would be over Christmas break 2002.”  At the 29 May 2002 hearing, there was no mention of appellant’s intent to hire civilian counsel.  The first indication appellant was considering retaining civilian counsel occurred over six weeks later.
By an email dated 17 July 2002, the military judge asked appellant’s defense counsel “[A]ny truth to the rumor the accused is hiring a civilian defense counsel?”  By an email, dated 22 July 2002, CPT Russell informed the military judge, “I spoke with [Private (PVT)] Lucero today, as well as Mr. Galligan,[
] and understand that PVT Lucero will be retaining Mr. Galligan today.  Accordingly, I expect notice of appearance in the case as well as a request for a continuance from Mr. Galligan.”
The military judge responded to this email the same day stating:

I would expect to hear from the government what, if any, specific prejudice there could be to the government’s case if further delay were to be granted.  Any request for further delay would have to be based on extraordinary reasons given the amount of defense delay already granted.  And, any further delay would likely result in MAJ Robitaille being unable to continue representing the accused because of his grad course obligation.
On 25 July 2002, Mr. Galligan filed a motion requesting an indefinite continuance with the court.
  In support of the motion, Mr. Galligan stated:  (1) he had “been retained by the accused only several days ago;” (2) he needed to familiarize himself with appellant’s case; (3) to date, the government had failed to provide copies of the case file and discovery; and (4) the two military defense counsel were geographically separated which made communication with them difficult.  Mr. Galligan also stated he may be forced to withdraw if a delay was not granted.  Notably, this motion contained no rationale for Mr. Galligan’s eleventh hour hiring.
The government filed a brief opposing the continuance on 26 July 2002.  The government outlined potential issues with seven witnesses if the trial was further continued.  The government listed a total of fifteen witnesses (fourteen were traveling from New Mexico, one from Korea).
  The government alleged any further delay would “result in financial hardship, possible employment repercussions, and unavailable or reluctant witnesses.”  Two of the government’s witnesses were students.
The military judge denied the defense motion for a continuance on 26 July 2002.  The military judge clearly took her duty concerning the requested continuance seriously.  In a cover email to her decision (dated 26 July at 9:51 p.m.) she wrote, “I apologize for the amount of time it took me to prepare this ruling.  I thought about it long and hard.  But, I determined that I could not approve any further delay in this case without seriously jeopardizing the effective administration of justice.” Additionally, the next to last paragraph of her written decision states:

The undersigned has not denied defense requests for delay since arriving at Fort Hood in July 2001, much to the government’s dismay, because the government has not provided the showing of actual prejudice in the past as trial counsel has done in this case.  I do not deny this request lightly, but only because it is necessary in the interests of justice that it be denied.
On 5 August 2002, the day of trial, the military judge revisited this issue.  Appellant asked to be represented by Mr. Galligan.  The military judge discussed the denial of the requested continuance and appellant acknowledged this would effectively prevent Mr. Galligan from representing him.  For the first time, appellant’s detailed defense counsel offered an explanation for Mr. Galligan’s recent retention.  According to MAJ Robitaille, appellant had not received pay and allowances while in pretrial confinement until “shortly prior to the 25 July date and  . . . those payments were what allowed him . . . to hire a civilian attorney.[
]  In addition, [PVT] Lucero had differences regarding strategy and concerns about detailed counsel[’s] ability to get information from the government in a timely manner which lead [sic] him to contact Mr. Galligan . . . .”
The military judge then informed appellant:

Okay, then, [PVT] Lucero, that still doesn’t change the court’s ruling on the denial for your request for a continuance.  If you were entertaining even hiring civilian counsel you’re required to bring that to the court’s attention prior to 25 July when the trial date has been set in May for 5 August.
After the judge’s ruling appellant continued to be represented by his two detailed military defense counsel.

LAW
Rule for Courts-Martial [hereinafter R.C.M.] 801(a)(1) empowers the military judge to set the time for each session of a court-martial.  Rule for Courts-Martial 906(b)(1) provides:  “A continuance may be granted only by the military judge.”  The non-binding discussion of R.C.M. 906(b)(1) explains:  “Reasons for a continuance may include:  insufficient opportunity to prepare for trial; unavailability of an essential witness; [and] the interest of [the] Government in the order of trial of related cases . . . .”  Article 40, UCMJ, provides:  “The military judge . . . may, for reasonable cause, grant a continuance to any party for such time, and as often, as may appear to be just.”  
“The right to counsel is fundamental to our system of justice.”  United States v. Wiest, 59 M.J. 276, 278 (C.A.A.F. 2004) (citing United States v. Palenius, 2 M.J. 86 (C.M.A. 1977)).  “It should therefore be an unusual case, balancing all the factors involved, when the judge denies an initial and timely request for a continuance in order for an accused to obtain civilian counsel . . . .”  Id.

“The propriety of granting a continuance is always fact-specific and must be decided in light of the peculiar circumstances surrounding each case and the reasons presented to the trial court.”  United States v. Young, 50 M.J. 717, 722 (Army Ct. Crim. App. 1999) (citing Ungar v. Sarafite, 376 U.S. 575 (1964)).  The military judge cannot exhibit an inelastic attitude towards requested continuances.  Wiest, 59 M.J. at 278. 

In resolving questions of an alleged abuse of discretion, appellate courts are required to balance the competing interests of the appellant and the government.  An appellant’s right to individually selected counsel has long been recognized in military law, but it is not absolute and in some circumstances must yield to the government’s interest in the expeditious administration of justice.  Morris v. Slappy, 461 U.S. 1 (1983); United States v. Thomas, 22 M.J. 57, 59 (C.M.A. 1986); United States v. Kinard, 18 U.S.C.M.A. 149 (1972); United States v. Thomas, 33 M.J. 694, 700 (A.C.M.R. 1991).  “The exercise of the right to civilian counsel ‘cannot operate to unreasonably delay the progress of the trial.’”  Thomas, 22 M.J. at 59 (quoting United States v. Montoya, 13 M.J. 268, 274 (C.M.A. 1982));  United States v. Davis, 36 M.J. 702, 706 (A.C.M.R. 1992).
In United States v. Miller, 47 M.J. 352, 358 (C.A.A.F. 1997) (citing Thomas, 22 M.J. at 59), our superior court held “[a] military judge’s decision to grant or deny a continuance must be tested for an abuse of discretion even where failure to grant a continuance would deny an accused the right to a civilian counsel.”  The court noted an abuse of discretion exists where the ruling of the trial judge is “clearly untenable and . . . deprive[s] a party of a substantial right such as to amount to a denial of justice . . . .”  Id. (citations and quotations omitted).  Our superior court also set forth a set of twelve “factors” we should consider in determining whether a military judge’s ruling on a continuance request amounts to an abuse of discretion.  Miller, 47 M.J. at 358.  See also Wiest, 59 M.J. at 279; United States v. Weisbeck, 50 M.J. 461, 464 (C.A.A.F 1999); Young, 50 M.J. at 721.


Miller involved the denial of a continuance for a post-trial hearing pursuant to United States v. DuBay, 17 U.S.C.M.A. 147, 37 C.M.R. 411 (1967).  The Miller Court summarized the facts as follows:

On March 1, 1994, an order was faxed to the trial participants stating the post-trial hearing would be conducted in the first week of April.  [The very next day,] March 2, 1994, the hearing date was changed to March 4, 1994.  Miller was unable to contact and retain his civilian defense attorney, William Holmes, until the night before the post-trial hearing.  Captain Stenton, Miller’s detailed counsel at the post-trial hearing, learned of the post-trial hearing only 2 days before it was to be held.  Capt[ain] Stenton had no prior knowledge of Miller’s case, did not represent him at trial, had never participated in a DuBay hearing, had not prepared or read the clemency package or record, and had never met Miller until the night before the hearing.

Mr. Holmes, Miller’s civilian counsel, promptly requested a continuance. In addition, at the post-trial hearing, Capt[ain] Stenton and Miller both objected strenuously to conducting the hearing without civilian counsel (Mr. Holmes).  
Miller, 47 M.J. at 357.  Additionally, Mr. Holmes, when arguing before our superior court, listed a number of additional actions he would have taken had he represented Miller at the post-trial hearing.
In determining the military judge abused his discretion in denying a continuance, the Miller Court adopted the following factors:  “surprise, nature of any evidence involved, timeliness of the request, substitute testimony or evidence, availability of witness or evidence requested, length of continuance, prejudice to opponent, moving party received prior continuances, good faith of moving party, use of reasonable diligence by moving party, possible impact on verdict, and prior notice.”  Id. at 358, (quoting Francis A. Gilligan & Frederic I. Lederer, Court-Martial Procedure § 18-32.00 at 704 (1991) (footnotes omitted)).
Our superior court again found the denial of a requested continuance for civilian counsel improper in Wiest, 59 M.J. at 276.  In Wiest, defense counsel, on 2 February 1999, requested a new investigation pursuant to Article 32, UCMJ.  In discussing this motion, the military judge made several comments concerning the competency of defense counsel.  “After the judge denied the motion for a new Article 32[,UCMJ,] investigation, [the accused] told the judge he believed his counsel were ineffective at the original Article 32[,UCMJ,] investigation, and therefore requested new defense counsel.”  Id. at 277-78.  The judge informed the accused that “replacement counsel must be available and prepared for trial on 8 March 1999.”  Id. at 278.

Appellant then requested an individual military defense counsel.  This request was approved but the newly approved military defense counsel was not available for trial on 8 March 1999.  The judge stated:

“[I]f Major Theurer is not available on the 8th of March, then he is not available period.  The trial will proceed without him.”[
]  On February 10, Mr. Spinner, a civilian defense counsel, entered his appearance on behalf of Appellant, but requested a delay until April 19, because of his schedule. On the same day, the military judge faxed a response to Mr. Spinner, advising him that the trial date was March 8 and, “If you wish to represent the accused you need to be present and prepared on that date.”  He further advised Mr. Spinner, “If you cannot be available and prepared on that [sic] 8 Mar 99, you are not reasonably available and should not undertake this representation.” Finally, he advised Mr. Spinner, “You should not count on any further continuance being granted, and make your plans accordingly for preparation or termination of your representation.”

Id. (first alteration added).


The Wiest Court held the military judge exercised an inelastic attitude in rescheduling the trial and further found the requested continuance was based on unexpected events (the military judge’s harsh criticism of appellant’s defense counsel).  Id. at 278-79.  Additionally, the government failed to establish a reason for opposing the requested continuance. 

Interestingly, as pointed out in Judge Erdmann’s dissent, the majority failed to conduct a harmless error analysis.  He wrote:  

[I]n United States v. Wellington, 58 M.J. 420, 425 (C.A.A.F. 2003), we stated:  “[W]e need not decide if the military judge abused his discretion [by denying a continuance request], because Appellant has not established that he was prejudiced.”  Here, no harmful consequence resulted:  Wiest was not forced to trial without adequately prepared, competent counsel, much less without any counsel at all.  Wiest has not offered any other facts that would support the conclusion that he was denied a fair trial.  As Wiest was not prejudiced, any error must be deemed harmless.
Id. at 283 (Erdmann, J., dissenting) (first alteration added).    

DISCUSSION


We now analyze the facts of this case under the Miller factors and in light of the guidance provided by our superior court.

1.  Surprise.  Mr. Galligan’s formal request for a continuance, eleven days prior to trial, constituted “surprise.”  The government and military judge were not officially notified of appellant’s desire to hire Mr. Galligan until 22 July 2002, a mere two weeks prior to trial and over four months after referral of the charges.  The trial date of 5 August 2002 was scheduled on 29 May 2002, over two months prior to the requested continuance.  Notably, appellant never even hinted during the two previous Article 39(a), UCMJ, hearings (held on 10 and 29 May 2002) that he was considering hiring civilian counsel.
  
2.  Nature of Evidence.  This factor is inapplicable to the present case.  The basis for appellant’s continuance request was not to acquire a particular form of evidence, but to permit Mr. Galligan time to adequately prepare for trial after he was retained.
3.  Timeliness.  Based on the prior history of this case we consider Mr. Galligan’s requested continuance to be untimely.  We do not fault Mr. Galligan, but appellant.  It appears Mr. Galligan was formally retained on 22 July 2002.  His motion, filed three days later, indicates due diligence on his part.  However, the delay in hiring Mr. Galligan rests with appellant.  Additionally, appellant failed to notify the court in a timely manner of appellant’s intentions concerning               Mr. Galligan.  Unlike in Wiest, appellant’s desire to be represented by Mr. Galligan was not the product of negative comments by the military judge regarding appellant’s trial defense counsel’s abilities.  The present case is also easily distinguishable from Miller, where civilian counsel was not properly notified of a post-trial hearing. 
4.  Substitute Testimony or Evidence.  This factor is inapplicable because the requested continuance was not based upon any alleged unavailability of evidence.
5.  Availability of Witnesses.  Based on the government’s proffer, the military judge found any further delay could have resulted in unavailability of witnesses or diminution of their memories.  This is a proper consideration.  United States v. Sharp, 38 M.J. 33, 38 (C.M.A. 1993).  She addressed this factor in her findings as follows:
[T]he heart of the government’s case is human observation and investigation by out-of-state civilian authorities.  The alleged crime occurred [thirteen] months ago, making real the danger of witnesses losing their ability to recall the events and describe what they saw accurately.  The witnesses identified by the government as [sic] likely to forget, be traumatized, or who may refuse or be unable to come if the case is delayed again, are all civilians, not soldiers subject to military orders. . . .  The government has already lost one witness . . . because of prior delay. . . .  The government has also negotiated a favorable rate for its expert witness, which may not be available, or the witness not available, if the case is delayed again.


The government’s case consisted of fifteen out-of-state witnesses in addition to one located in a foreign country.  Two were apparently students.  The government, unlike in Wiest, made a showing that continued delay would have a potential negative impact on its ability to present its strongest case.
  
6.  Length of Continuance.  Initially, Mr. Galligan asked for an indefinite continuance.  Prior to trial, he quantified his requested delay and asked for ninety days.  Based on the posture of this case when Mr. Galligan entered his appearance we find the length of the requested continuance to be unreasonable.
  We are mindful that Mr. Galligan’s request is viewed on behalf of appellant, who had already received defense delays totaling over 150 days.

7.  Prejudice to Opposing Party (Government).  There is a legitimate government concern for the “prompt, fair administration of justice.”  Young, 50 M.J. at 721.  The government proffered, and the military judge found, a legitimate concern over the government’s ability to properly present its case if an additional delay had been granted.  The military judge stated, “I conclude that the government has made a very strong case showing that more delay will have a serious negative impact on society’s and the prosecution’s right to the effective administration of justice and due process.”  This conclusion is also supported by our analysis of the fifth factor (availability of witnesses).  We do not find that the military judge abused her discretion in finding possible prejudice to the government under the facts of this case.
8.  Prior Continuances.  We accept the military judge’s findings that appellant had been granted three previous continuances (one pre-referral).  These continuances totaled over 150 days.  These prior continuances, and the military judge’s obvious thoughtful consideration of the denied continuance, convince us that unlike the military judge in Wiest, she did not exercise an inelastic attitude.  Wiest, 59 M.J. at 278.
9.  Good Faith of Moving Party.  There is no evidence appellant’s request for a continuance was made in bad faith.
10.  Reasonable Diligence by Appellant.  Appellant’s counsel finally, on the day of trial, offered an explanation for Mr. Galligan’s eleventh hour hiring.  We do not find their arguments in support of the requested continuance convincing. Counsel could have provided additional facts in an attempt to sway the military judge such as:  (1) evidence of appellant’s financial situation (monies owed, when appellant had been paid and how much, his available savings, etc.); (2) an explanation of his inability to access his monies; (3) the amount required to retain civilian counsel; and (4) what efforts, if any, appellant made to obtain funds from other sources (loan, family, friends, etc.).  Based on the record before us, we cannot conclude appellant exercised reasonable diligence to retain Mr. Galligan in a more timely fashion.  Additionally, as noted by the military judge, appellant should have notified the court as soon as he decided to explore the possibility of retaining civilian counsel.
11.  Possible Impact on Verdict.  We have no reason to question the military judge’s finding that appellant was represented by “[t]wo talented military defense counsel who have spent seven months working on this case . . . .  Their representation has been zealous, thorough, and effective.”  Appellant was ably represented at trial by his two detailed military defense counsel.  Both were experienced senior defense counsel and in our review of the record we find no fault in their trial strategy or legal defense of appellant.  We find appellant received effective representation.  Additionally, unlike in Miller, appellant has not provided what, if anything, Mr. Galligan would have done differently in his representation of appellant.  Based on the overwhelming evidence of appellant’s guilt, and the presentencing evidence presented by both the government and defense, we are convinced the verdict was unaffected by the denied continuance. 
12.  Prior Notice.  Appellant did not inform the court of his intentions to retain civilian counsel in a timely manner.  While it is uncertain that an early or mid-July notification would have led to a different ruling by the military judge, appellant created his own need for further delay.  We agree with the military judge that appellant failed to provide the court proper “prior notice” of his desire to hire civilian counsel.  Between 10 May (the date of appellant’s arraignment and his formal notification of his rights to counsel) and 25 July, appellant gave no indication he was contemplating additional counsel.  Unlike in Wiest, there are no unexpected events that triggered the hiring of Mr. Galligan.               
On the record before us we cannot conclude that the ruling of the trial judge was “clearly untenable” or “deprived appellant of a substantial right such as to amount to a denial of justice.”  Therefore, after carefully weighing the relevant Miller factors, we hold the military judge did not abuse her discretion in denying the requested continuance.
 

HARMLESS BEYOND A REASONABLE DOUBT

Law
Standard of Review

Assuming arguendo the military judge abused her discretion by denying appellant’s civilian defense attorney’s requested continuance, violating appellant’s Sixth Amendment right to counsel, we must decide de novo whether such Constitutional error was “harmless beyond a reasonable doubt.”  United States v. Simmons, 59 M.J. 485, 489 (C.A.A.F. 2004) (citing United States v. Hall, 58 M.J. 90, 94 (C.A.A.F. 2003)).

Right to Counsel

It is appropriate in determining possible harm to appellant to consider the parameters of appellant’s right to counsel.  “The right to counsel is fundamental to our system of justice.”  Wiest, 59 M.J. at 278 (citing Palenis, 2 M.J. 86 (C.M.A. 1977)).  “Inherent in [the right of an accused to be represented by individually-selected military or civilian counsel] is the right to effective representation.”  Thomas, 33 M.J. at 701 (citing Strickland v. Washington, 466 U.S. 668 (1984); United States v. Scott, 24 M.J. 186 (C.M.A. 1987)).

However, “the right to counsel of choice is not absolute.”  United States v. Thomas, 22 M.J. 57, 59 (C.M.A. 1986) (citing Morris, 461 U.S. 11-12); United States v. Kelley, 40 M.J. 515, 516 (A.C.M.R. 1994) (citing United States v. Redding, 11 M.J. 100 (C.M.A. 1981)); United States v. Greenwald, 37 M.J. 537, 539 (A.C.M.R. 1993) (citing United States v. Ettleson, 13 M.J. 348, 354 (C.M.A. 1982)); United States v. Davis, 36 M.J. 702, 706 (A.C.M.R. 1992); United States v. Gipson, 25 M.J. 781, 783 (A.C.M.R. 1988); United States v. Iles, 906 F.2d 1122, 1130 (6th Cir. 1990).  “The erroneous denial of [defendant’s] motion [for a continuance in order to obtain civilian counsel] must, of course, prejudice his substantial rights. . . . Where ‘no harmful consequence resulted from denial of a continuance, there is no ground for complaint, and where the withdrawing or discharged counsel was adequately replaced and the defense properly presented, it is generally held that 
refusal of a postponement was not prejudicial to the accused.’”  Miller, 47 M.J. at 358-59 (citing Kinard, 21 U.S.C.M.A. at 306). 

DISCUSSION

As discussed in factor eleven above, appellant was ably represented by two senior military defense counsel.  Appellant’s two experienced military counsel worked on his case for over seven months, were prepared to represent appellant the day of trial, and in fact provided him with competent representation at trial.  Notably, appellant did not request that either of his military counsel be replaced.
The evidence of appellant’s premeditation and commission of murder was strong, convincing, and unrebutted.  After numerous threats to kill SPC F, appellant, in plain view of two unbiased eyewitnesses, shot SPC F in the head at point blank range.  He then calmly entered his in-laws’ home, confessed to his father-in-law he had just shot SPF F, and calmly walked to his car and drove away.
During the presentencing phase of the trial appellant’s mitigation evidence consisted of two of his high school teachers and his mother.  Appellant now asserts in his unsworn submissions pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), that his trial defense counsel “was ineffective in that he failed to put on an adequate sentencing case for appellant.  Specifically, trial defense counsel neglected to bring forth numerous character witnesses that appellant had      provided . . . .”  However, appellant fails to specifically identify these “numerous witnesses” or provide a summary of the evidence they had to offer the court.
Appellant has not shown the employment of Mr. Galligan would have in any way changed the conduct or outcome of his court-martial.  Unlike the proffer made in Miller, 47 M.J. at 358 (on appeal civilian defense counsel listed three specific actions he would have taken had he represented Miller at trial), appellant has failed to assert even one additional (or different) action his denied civilian defense counsel would have taken before or during trial.  Appellant’s punishment included a dishonorable discharge and confinement for life without eligibility for parole.  Based on the record before us appellant’s sentence is neither inappropriately severe nor unexpected.  We are confident the denial of appellant’s requested continuance, even if in error, was harmless beyond a reasonable doubt.
We have considered appellant’s remaining assignments of error, and those Grostefon matters personally raised by appellant, in our review of the entire record and find them to be without merit.  Accordingly, the findings of guilty and the sentence are affirmed. 
Senior Judge SCHENCK and Judge ZOLPER concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� Mr. John P. Galligan, Esquire, is a retired Army Judge Advocate colonel and former military judge at Fort Hood.  





� According to trial counsel’s brief, at some point prior to trial Mr. Galligan reduced the requested delay to ninety days.  


� Eleven witnesses actually testified for the government on the merits.  An additional five witnesses testified for the government during the presentencing phase of the trial.





� The military judge made several statements concerning the continuance request on the record and attached as an appellate exhibit her essential findings of fact in support of the denial.





� Though no evidence was introduced at trial to support this assertion we will assume appellant encountered pay problems while in pretrial confinement.  This issue is not surprising based on appellant’s lengthy period of absence without leave.  Appellate defense counsel further assert appellant was paid in May, but because of his pretrial confinement status, could not access these funds until July.





� MAJ Robitaille represented appellant post-trial.


� Wiest did not object to the appointment of two military counsel when the military judge released Wiest's original military counsel.





� As the military judge did not specifically cite these factors in her findings or articulate the balancing of these factors on the record, her evidentiary ruling is entitled to less deference.  See United States v. Tanner, 63 M.J. 445, 449 (C.A.A.F. 2006); United States v. Berry, 61 M.J. 91, 96 (C.A.A.F. 2005).  





�  Appellant was properly advised of his representation rights on 10 May 2002.


� We also note the potential of unavailable witnesses could have raised concerns under the United States Supreme Court’s decision in Crawford v. Washington, 541 U.S. 36 (2004).  The necessity of the in-court presence of witnesses cannot be overstated.  Counsel (either government or defense) now rely on out-of-court statements at their own peril.  One logical consequence of Crawford is an increase in the need for live witnesses.  





� Appellate defense counsel refer to a later shortening of the requested delay to sixty days, found only in appellant’s R.C.M. 1105 submission.  





� See A.E.s VII, at 1-2, VIII at 35, 41, and IX at 4.


� Ironically, appellate defense counsel cite this court’s opinion in United States v. Joseph, ARMY 20000889 (Army Ct. Crim. App. 16 Mar. 2005) (unpub.).  In Joseph, Mr. (then Colonel) Galligan, sitting as the military judge, was reversed for abusing his discretion in denying a defense requested delay concerning the accused’s right to counsel.  We find Joseph to be distinguishable in at least three important respects.  First, the military judge did not make essential findings of fact regarding his denial.  Second, the court found the denied delay unfairly impeded the accused’s defense counsel’s ability to effectively prepare for trial.  Lastly, the issue concerning the accused’s desire for a particular military defense attorney, as well as civilian representation, was well-known several months prior to trial.
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