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MEMORANDUM OPINION
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 JOHNSTON, Senior Judge:


Pursuant to his pleas, the appellant was convicted by a military judge sitting as a general court-martial of resisting apprehension, larceny and assault, in violation of Articles 95, 121, and 128, Uniform Code of Military Justice, 10 U.S.C. §§ 895, 921, and 928 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for three months, forfeiture of $300.00 pay per month for three months, and reduction to Private E1.


As permitted by United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), the appellant asserts that an error in the recommendation to the convening authority from the staff judge advocate about disorderly conduct prejudiced his chance for clemency.  We agree.


The appellant shoplifted several compact discs (CDs), two shirts, and a pair of pants by concealing the items under his jacket and departing the local Army and Air Force Exchange Service store.  A store security guard attempted to detain him, but the appellant threw the guard to the ground and ran.  An on-duty military police (MP) sergeant who witnessed the incident chased the appellant for several hundred yards.  The appellant stopped only after the MP threatened to shoot him.  After a short struggle, the MP sergeant subdued the appellant.  


In addition to the charges for which he was convicted, the appellant also was charged with disorderly conduct.  That offense, however, was dismissed prior to referral.  Nevertheless, the post-trial staff judge advocate review incorrectly stated that the appellant was convicted of disorderly conduct in addition to the other three offenses.  Trial defense counsel did not object to the error nor point it out in any way in the clemency submission to the convening authority.  Appellate defense counsel neglected to assert the error before this court.


As noted in United States v. Wheelus, ___ M.J. ___, slip op. (Sept. 30, 1998), the following process has been established for resolving claims of error connected with the post-trial review.  First, the appellant must allege the error to our court.  Second, he must assert prejudice as a result of the error.  Third, he must show what he would do to resolve the error if given the opportunity.


In this case, the assertion in the staff judge advocate’s post-trial review that appellant was convicted of disorderly conduct is error.  Because clemency is a highly discretionary function, there is material prejudice to the substantial rights of an appellant if he can also “make some colorable showing of possible prejudice.”  See United States v. Chatman, 46 M.J. 321 (1997). 


In this case, the disorderly conduct charge was dismissed by the convening authority in accordance with the staff judge advocate’s recommendation.  The same convening authority, although embodied in a different general officer in command, took action on the case.  There is nothing in the recommendation or the defense submission that would have clearly explained to this successor that only three offenses were at issue rather than four.  In our view, this is a “colorable showing” of possible prejudice.  Because the appellant has not received an adequate opportunity for clemency, a new review and action are required.


The action by the convening authority dated 10 August 1998 is set aside.  The record of trial will be returned to The Judge Advocate General for a new action by the same convening authority in accordance with Article 60(c)-(e), UCMJ.

Judge SQUIRES and Judge ECKER concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� We note that the Department of the Army Forms 2A and 2-1 reflect a social security number (SSN Deleted) while the promulgating order, charge sheet, and action by the convening authority show an SSN [Deleted].  In addition, the promul�gating order reflects the current grade as E2 while the action shows E1.  These discrepancies should be resolved prior the the new action by the convening authority. 





PAGE  
3

