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MEMORANDUM OPINION
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SULLIVAN, Judge:

A military judge sitting as a special court-martial empowered to adjudge a bad-conduct discharge convicted appellant, pursuant to his pleas, of two absences without leave (AWOL), one of which was terminated by apprehension, in violation of Article 86, Uniform Code of Military Justice, 10 U.S.C. § 886 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for five months, forfeiture of $795.00 pay per month for five months, and reduction to Private E1.  The convening authority approved the sentence as adjudged.  The case is before us for review under Article 66(c), UCMJ.   Appellant contends that his plea was improvident and the military judge erred in accepting it.  

Appellant enlisted in August 2001 but found Army life “stressful.”  Within his first year of service, he went AWOL from 4 June 2002 until 10 July 2003, when he returned after hearing about warrants for his arrest for AWOL.  Less than a week later, he decided to absent himself again.  Ironically, he was promptly arrested on the warrant from the first AWOL and spent the night in a civilian jail.  Military police from Fort Leonard Wood, Missouri, took charge of him, transported him to the Saint Louis bus station, and gave him a ticket to return to his unit at Fort Riley.  Instead, he returned home and remained there until civilian authorities detained him for a motor vehicle violation almost sixteen months later and again arrested him on an AWOL warrant.  The military judge properly advised appellant of the elements of AWOL, reviewed the stipulation of fact, and elicited appellant’s sworn statements during the providence inquiry on the factual basis for his pleas.  Appellant told the court that he was under much stress and tried to get help for it.  He knew he did not have permission to leave; he “just left and went to my home town in Missouri.”  The military judge determined the pleas to be provident and found appellant guilty in accordance with his pleas.


During the sentencing portion of the trial, appellant’s mother testified that he seemed very nervous and jittery with loss of appetite when appellant returned home for Christmas after completing basic training.  On subsequent weekend visits, appellant was “pretty stressed,” although he would confirm, if asked, that everything was “going okay.”   During his unsworn statement, appellant repeatedly referred to the stress he was experiencing before and during his AWOLs.
   In his sentencing argument, trial defense counsel (TDC) alluded to appellant’s inability to deal with the stress of a military life.
  At the conclusion of TDC’s sentencing argument, the military judge (MJ) queried counsel:

MJ:  Defense Counsel, have you had a chance to look at the facts surrounding his treatment at Mental Health and to see whether there was any issue whatsoever dealing with mental responsibility or mental capacity?

DC:  Yes, sir.  And although the -- although his stress condition was sufficient to justify a chapter under a 5-17,[
] it would not have been sufficient to create an issue in terms of mental responsibility of appreciating that his inability to soldier, to remain present for duty was wrong and that he had a choice and that he needed to stay.  It doesn’t rise to a level that affects the court-martial in terms of responsibility for the offense.

MJ:  Or capacity?

DC:  Or capacity.  That’s correct, Sir.

MJ:  You haven’t had any problem as far as his ability to cooperate?

DC:  No, Sir.  

Before us, appellant claims he raised the possibility of a defense of lack of mental responsibility during his trial and, for his pleas to be provident, the military judge needed to address him directly on the subject and not rely on the TDC’s representations.  Notably, appellant makes no claim that his TDC misrepresented the facts or otherwise provided ineffective assistance.


Long-standing military precedent requires a military judge to question an accused about his acts and intent “to make clear the basis for a determination . . . whether the acts or the omissions of the accused constitute the offense or offenses to which he is pleading guilty.”  United States v. Care, 18 U.S.C.M.A. 535, 541, 40 C.M.R. 247, 253 (1969); Rule for Courts-Martial [hereinafter R.C.M.] 910(d), (e).  If the accused makes statements or presents evidence inconsistent with the plea, the military judge must conduct additional inquiry and, if the inconsistency stands, reject the plea.  R.C.M. (h)(2); Art. 45(a), UCMJ.  “Once accepted as provident, a guilty plea should be set aside on appeal only if matter in the record creates ‘substantial conflict’ with the guilty plea.  A statement raising an affirmative defense to a charged offense may constitute matter in substantial conflict with a guilty plea.”  United States v. Smauley, 42 M.J. 449, 450 (C.M.A. 1995) (citations omitted).  To raise an affirmative defense, however, “the matter presented must reasonably raise a defense, not the mere possibility that a defense exists.”  United States v. Brooks, 26 M.J. 930, 932 (A.C.M.R. 1988) (quoting United States v. Clayton, 25 M.J. 888, 890 (A.C.M.R.), pet. denied, 27 M.J. 18 (C.M.A. 1988)). “‘The bottom line . . . is that rejection of the plea requires that the record of trial show a substantial basis in law and fact for questioning the guilty plea.’”  United States v. Bickley, 50 M.J. 93, 94 (C.A.A.F. 1999) (quoting United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991)).  

With that groundwork laid, we begin our analysis of appellant’s assigned error.  Appellant asserts he raised the affirmative defense of lack of mental responsibility, i.e., that, “as a result of a severe mental disease or defect, [he] was unable to appreciate the nature and quality or the wrongfulness of [his] acts.  Mental disease or defect does not otherwise constitute a defense.”  Art. 50a, UCMJ; R.C.M. 916(k)(1).  The law presumes the accused is mentally responsible.  R.C.M. 916(k)(3).  Article 50a intentionally narrowed the definition of insanity and shifted the burden of proof to the accused.  United States v. Martin, 56 M.J. 97, 103 (C.A.A.F. 2001).  Any lesser form of mental state or condition does not give rise to the affirmative defense.  United States v. Pohlot, 827 F.2d 889, 895-903 (3rd Cir. 1987) (quoting H.R. Rep. No. 98-577, 98th Cong. 1st Sess. 15 n.24 (1983)), cited with approval in United States v. Berri, 33 M.J. 337, 343 n.12, 344 n.13 (C.M.A. 1991) and Ellis v. Jacob, 26 M.J. 90, 93 (C.M.A. 1988).  Thus, before we can find appellant’s plea improvident, we must find that the record before us presents matters that reasonably raise a question, in the face of the presumption to the contrary, whether he suffered from a severe mental disease or defect that affected his ability to appreciate the wrongfulness of his actions.  The record does not support that conclusion.


Passing references to an agitated mental state create no more than the slightest possibility of a defense, and as such are clearly insufficient to invalidate a guilty plea.  United States v. Estes, 62 M.J. 544, 550 (Army Ct. Crim. App. 2005) (citing United States v. Thomas, 56 M.J. 523, 533 (N.M. Ct. Crim. App. 2001), aff’d, 56 M.J. 467 (C.A.A.F. 2002) (summary disposition)) (finding that references to religious fervor, like references to “‘snap[ping],’” are not enough to invalidate a guilty plea).  Merely referencing psychiatric treatment or problems is also insufficient to render a guilty plea improvident.  United States v. McGuire, 63 M.J. 678, 682 (Army Ct. Crim. App. 2006).  Appellant does not assert that he suffers from a mental disease or defect; he merely claims to have experienced stress during his brief periods of military service.  He has not darkened the threshold of raising the lack of mental responsibility defense.


The defense of lack of mental responsibility has a very high bar:  a severe mental disease or defect.  Stress is a fact of life, even more so in a military force, let alone a military force in wartime.  While in some cases it may rise to a clinically recognized stage,
 appellant’s statements do not come close to suggesting a severe mental disease or defect.  See United States v. Roukis, 60 M.J. 925, 929-30 (Army Ct. Crim. App.), aff’d, 62 M.J. 212 (C.A.A.F. 2005) (summary disposition).
  Additionally, the record demonstrates that appellant clearly understood the nature, quality, and wrongfulness of his acts.  He conceded that he realized that he had no permission to leave.  Significantly, he repeatedly made comments which indicated his consciousness of guilt.  He terminated his first AWOL when realized there were warrants out for his arrest.  He repeatedly changed jobs in a scheme to “keep[] his head low.”  He quit jobs when police would come into the store where he was working.  When he was arrested, he concealed his military status until the civilian police revealed they had a warrant for his arrest for the AWOL.  The evidence does not even raise an issue of mental responsibility.  “Appreciating the tendency of persons accused of criminal offenses to rationalize their behavior, this Court permits the military judge ‘in a borderline case . . . [to] give weight to the defense evaluation of the evidence.’”  United States v. McCrimmon, 60 M.J. 145, 152 (C.A.A.F. 2004) (quoting United States v. Clark, 28 M.J. 401, 407 (C.M.A. 1989)).   

We now come to TDC’s sentencing argument in which he implies that the appellant suffered an emotional breakdown.  Defense counsel, as a medical layperson, used the term “breakdown,” a popular rather than clinical term.
  As discussed above, the evidence in the record does not suggest that appellant’s stress may have risen to a level which might have generated the possibility of a defense of lack of mental responsibility.  Nevertheless, the military judge prudently asked defense counsel about the possibility of an issue with either mental responsibility or mental capacity.  Defense counsel indicated he investigated the matter and confirmed that appellant’s stress condition was not sufficient to raise a defense.  The military judge was entitled to rely on counsel’s representations, particularly, as here, where it is defense counsel who uses the term “breakdown.”  In determining whether mental responsibility or capacity issues lie in a case, it may indeed be the better practice to rely on counsel, rather than appellant.  Cf. United States v. Sims, 33 M.J. 684, 686 n.3 (A.C.M.R. 1991) (“A question to defense counsel might reveal that psychiatric examinations had been conducted, and the results were not sufficient to present a possible defense.”) (error for military judge to question accused on whether he thought his own mental condition constituted lack of mental responsibility). 


As a final comment, we do not believe the exigencies of pleading guilty in a court-martial preclude an accused and his counsel from putting the most sympathetic face on the facts.  “We should not overlook human nature as we go about the business of justice.  One aspect of human beings is that we rationalize our behavior and, although sometimes the rationalization is ‘inconsistent with the plea,’ more often than not it is an effort by the accused to justify his misbehavior.”  United States v. Penister, 25 M.J. 148, 153 (C.M.A. 1987) (Cox, J., concurring).  These self-justifications, however, do not render a guilty plea improvident.  In this case, appellant’s comments about stress are the type of justification Judge Cox envisioned in Penister, and do not affect the providence of his guilty pleas.

The findings of guilty and the sentence are affirmed.  


Senior Judge MAHER and Judge HOLDEN concur.
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MALCOLM H. SQUIRES, JR.







Clerk of Court

� “It was just -- Army life for me, it just stressed me out big time.  It just -- it wasn’t what I expected, you know, the commercials on TV made it sound different than what I thought it was going to be.  It just stressed me out big time.  I just couldn’t handle it.”  “I went to a psychiatrist here on base, and . . . she addressed [sic] to me getting a chapter out because I was stressed out so bad.  I went in there in tears talking to her.”  He had the following exchange with his trial defense counsel:  





Q:  Okay.  Now, you do recognize that this reaction of yours to this stress, this is not normal, right?





A:  Yes, Sir.





Q:  And have you thought about maybe ways that you could deal with it better, or do you think you are capable of dealing with that stress better if you are in the Army?





A:  I really don’t know how to answer that.  When I was in the Army, it just felt like endless stress, and then when I got out, I got a little bit of relief, and then I started getting scared again, you know, stressed out from getting caught, that’s why I am relieved.  I got caught to deal with that stress and just straighten all of this out.”





� “He is just not capable of dealing with the stress that he feels in the military environment.”  “[I]t is not normal for people to remain stressed out over their vacations and through AIT and through the time with the unit.  That’s not normal behavior.”  “[H]e went down to Mental Health crying and was told – the command was told that he ought to be separated from the service because of his issues dealing with stress.  That’s not normal, that’s not the common situation of a soldier.  Soldiers may have fears, they may have concerns, but they don’t have these sorts of emotional breakdowns.”  “I mean, a simple trip to NTC freaked him out and put him in Mental Health, and the guy freaked out and went AWOL.” 





� Trial defense counsel refers to Department of the Army Regulation, 635-200, Personnel Separations – Active Duty Enlisted Administrative Separations, para. 5-17 (other designated physical or mental conditions) (1 November 2000). 





� See, e.g., American Psychiatric Society, Diagnostic and Statistical Manual of Mental Disorders (4th ed. 1994), pp. 432-35, 623-27 (Generalized Anxiety Disorder, Adjustment Disorders).





� Private Roukis murdered his wife; at his court-martial, he contested the question of whether he premeditated the killing and relied on testimony from three mental health experts.  Two of the experts diagnosed Roukis as having “major depressive disorder” and “a severe personality disorder,” while the third concluded he did not suffer from a severe mental disease or defect even though he did suffer from a personality disorder.  This court concluded that Roukis did not suffer from a severe mental disease or defect.  Nothing in appellant’s case even hints that he experienced mental issues remotely comparable to those in the Roukis case.





� See, e.g., Derek Wood, “What is a Nervous Breakdown,” (visited 5 October 2006) <http://www.mental-health-matters.com/articles /article.php?artID=288>; Mental Health Foundation, Nervous Breakdown, <www.mentalhealth.org.uk/page.cfm? pageurl=nervous_breakdown.cfm>.
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