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MEMORANDUM OPINION
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CLEVENGER, Judge:

A panel with enlisted members sitting as a general court-martial convicted appellant, contrary to his pleas, of committing non-forcible sodomy with a child (K) under the age of sixteen and of committing an indecent act upon K in violation of Articles 125 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 925 and 934 [hereinafter UCMJ].  The members found appellant not guilty of committing the greater offense of forcible sodomy and of committing indecent acts upon K’s sister and appellant's step-daughter.  The convening authority approved the adjudged sentence of a dishonorable discharge and confinement for eight years.  The case is before us for review pursuant to Article 66, UCMJ.



Appellant assigns multiple errors and while we disagree that any relief is warranted, one issue merits discussion. 

BACKGROUND

Appellant’s allegation of ineffective assistance of counsel regarding his individual civilian defense counsel, Mr. Will Abercrombie, Jr., is predicated largely on that counsel’s actions, or perceived inactions, with the DNA evidence in appellant’s case.  After appellant’s crimes were reported, the government obtained a bath mat from the home where the crimes occurred.  Initially, when the bath mat was examined in the United States Army Criminal Investigation Laboratory (USACIL), the unknown DNA evidence found in what were identified as semen stains was reported as not matching appellant’s DNA.  Naturally, at that point the defense counsel had no reason to be concerned about that evidence.

But shortly before trial, the government had the bath mat re-examined at USACIL, albeit by a different examiner.  The re-test found additional semen stain evidence on the bath mat.  This time all the semen stain DNA samples were compared to appellant’s DNA and one spot was found to match appellant’s DNA.  While this evidence is adverse to appellant, especially in light of K’s testimony that she had seen some of his semen drop onto the bath mat, it was hardly compelling proof of guilt.  Appellant testified that he told the police, when he was initially questioned, that he had been a guest in the house containing the bath mat and that he and his spouse had “sexual contact” in the bathroom where the mat was located.  Accordingly, appellant accounted for the fact that his DNA was found in a semen stain on the bath mat.  Given that the police already knew about appellant's innocent explanation for the presence of his DNA, it was hardly necessary for appellant’s counsel to contest the laboratory expert’s opinion.  While appellant’s counsel was able to point out the embarrassing bungling of the initial USACIL work in the case, the ultimate conclusion, that it was appellant’s DNA on the mat, was not a matter contested by appellant under his theory of the facts.

Alternately, appellant asserts that his counsel was ineffective in not requiring that USACIL test the mat for the presence of other people’s DNA.  His concern is that if his spouse’s DNA was found on the mat or, better still, in conjunction with his own DNA in the one semen stain, then his testimony would be corroborated.  In this regard, appellant’s counsel had already solicited opinion testimony from appellant’s first sergeant that appellant was a truthful person.  Of course, the spouse was also a guest in the same house at the same time as appellant and many other circumstances could have existed to cause her DNA to be found somewhere on the bath mat.  As such, that evidence, even if it was extant, would not significantly advance appellant’s claims of credibility or innocence. 

Finally, finding appellant’s DNA on the mat was not material proof of any offense for which he is convicted.  The DNA evidence in this case did not purport to identify an unknown perpetrator.  It is merely corroborative of K’s testimony.  K’s testimony, on its own, is legally and factually sufficient to support appellant’s conviction.  This case is a classic, “she says – he says,” contest.  The members heard both sides including the government’s corroboration evidence of K’s credibility.  Against this evidence, appellant elected to put up his own testimony stoutly denying any improper contact with K or her sister.  His testimony was supported by evidence that he was a truthful person in his first sergeant’s opinion and had the reputation for being a good soldier, even perhaps exceptionally so.  Moreover, appellant demonstrated that the physical circumstances in which the sexual misconduct allegedly occurred, that is, the number of people in the home and the times and places in the home, as described by K, were seemingly improbable.  Appellant also showed that K’s testimony was not wholly consistent over time and that K was not unwilling to continue to be in appellant’s presence, even after the alleged sexual acts.

The members, with the evidence of the parties’ competing factual theories in this posture, rejected the government’s allegations of force as to the act of sodomy with K, rejected K’s sister’s far less clear, certain, and credible testimony about appellant’s improper touching of her, and also rejected appellant’s sworn assertion of his total innocence. 

DISCUSSION

An appellant’s claim of ineffective assistance of counsel is a mixed question of law and fact.  United States v. Anderson, 55 M.J. 198, 201 (2001).  The ultimate questions, whether appellant’s counsel was ineffective and whether any error was prejudicial, are reviewed de novo by this court.  Id. (citing United States v. Wean 45 M.J. 461, 463 (1997)); United States v. Sittingbear, 42 M.J. 750, 751 (Army Ct. Crim. App. 1995). 

Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984) is the seminal case for defining ineffective assistance of counsel.  Its two-pronged test requires a conclusion that (1) the counsel’s performance was deficient and (2) the deficient performance prejudiced the defense.  Strickland, 466 U.S. at 687, 104 S.Ct. at 2064, 80 L.Ed.2d at 693.  As to the first prong, the burden is on appellant to show that his counsel’s performance "fell below an objective standard of reasonableness."  Strickland, 466 U.S. at 688, 104 S.Ct. at 2064, 80 L.Ed.2d at 693.  As to the second prong, appellant must demonstrate that but for his counsel’s deficient performance “there is a reasonable probability that . . . the result of the proceeding would have been different.”  Strickland, 466 U.S. at 694, 104 S.Ct. at 2068, 80 L.Ed.2d at 698.  And such a “reasonable probability” is one “sufficient to undermine confidence in the outcome" of the proceeding.  Id.;  United States v. Scott, 24 M.J. 186 (C.M.A. 1987).

Derived from Strickland and Scott, the analytical procedure in United States v. Polk, 32 M.J. 150, 153 (C.M.A. 1991), guides our analysis.  But, even assuming arguendo that appellant’s allegations are true about his counsel’s actions and inactions, there is a completely reasonable explanation.  Counsel had a theory of the case that tracked the facts likely to come into evidence and, even though it depended on appellant’s personal credibility, counsel had a solid basis for thinking that appellant might be deemed credible, and K less than credible, by the members.  Appellant’s counsel was far more than merely a present-for-duty advocate.  He engaged in motion practice and raised timely objections that successfully limited the scope of the government’s evidence.  He vigorously contested the last-minute continuance that allowed the government time to perfect its corroborative DNA evidence.  His cross examinations were not ineffective and his case-in-chief evidence was to the point and beneficial to appellant.  He won acquittals on fully half of the contested criminal allegations against appellant and reduced appellant’s punitive exposure on the principal offense, sodomy, from life to a maximum of twenty years of confinement.  
Finally, even assuming that in some degree counsel erred in handling the DNA evidence and was therefore professionally deficient and that a different approach could have lessened or even eliminated the DNA evidence that corroborated K’s credibility, we conclude that there is not a “reasonable probability that, absent the errors, the factfinder would have had a reasonable doubt respecting guilt.”  Strickland, 466 U.S. at 695, 104 S.Ct. at 2068-69, 80 L.Ed.2d at 698.  The members clearly saw and heard the teenaged K’s sworn testimony and concluded that she was not an unwilling participant in her soldier-uncle’s sexual dalliance with her.  The circumstances under which K revealed appellant’s acts give her testimony even more credibility.  K first told her sister, then later a slightly older, teenage, female cousin, and eventually an adult aunt heard about appellant’s sexual behavior and told K’s mother.  Throughout, K was remarkably consistent about the essential facts of the offenses from her first police statement to her trial testimony.

Judging, as we must, “the reasonableness of counsel’s challenged conduct on the facts of the particular case, viewed as of the time of counsel’s conduct” (Strickland, 466 U.S. at 690, 104 S.Ct. at 2066, 80 L.Ed.2d at 695), we find no prejudicial deficiency.  Our view is, again as it must be, “highly deferential” to counsel’s actual performance and accompanied by “a strong presumption that counsel’s conduct falls within the wide range” of professionally competent assistance.  Strickland, 466 U.S. at 689, 104 S.Ct. at 2065, 80 L.Ed.2d at 694.  Where, as here, multiple lines of defense were available and counsel’s actions were reasonable in light of the evidentiary posture of the case and his consideration, albeit limited, of the alternate options regarding the DNA evidence, we do not find a “deficient performance” which “renders the results of the trial unreliable or the proceeding fundamentally unfair.”  Lockhart v. Fretwell, 506 U.S. 364, 372, 113 S.Ct. 838, 844, 122 L.Ed.2d 180, 191 (1993) (citing Strickland, 466 U.S. at 687, 104 S.Ct. at 2064, 80 L.Ed.2d at 693).
Accordingly, the findings of guilty and the sentence are affirmed.

Senior Judge CHAPMAN and Judge STOCKEL concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

PAGE  
5

