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MEMORANDUM OPINION
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HOLDEN, Senior Judge:

A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of attempted wrongful damage to private property, attempted assault (two specifications), failure to repair (two specifications), absence without leave [hereinafter AWOL] (two specifications), disrespect toward a noncommissioned officer, wrongful damage to private property of a value less than $500.00, and communicating a threat, in violation of Articles 80, 86, 91, 109, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 880, 886, 891, 909 and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for three months, and reduction to Private E1.  The convening authority approved the sentence as adjudged.  This case is before our court for review under Article 66, UCMJ. 

One of appellant’s assigned errors merits discussion, but not relief.  Appellant asserts Specifications 2 and 3 of Additional Charge I fail to state offenses because they charge attempt theory assaults under Article 80, UCMJ, rather than Article 128, UCMJ.  Appellant avers “there is no such offense as an attempted attempt” and therefore asks us to set aside the findings of guilty on the affected specifications and return the case for a sentence rehearing.
FACTS
On 20 September 2005, appellant was in the psychiatric ward of a New York community hospital for evaluation.
  Within five to ten minutes of arrival on the ward, appellant caused a large disturbance when told he could not be released to go out into the hospital courtyard to smoke cigarettes until he was evaluated.  Appellant became belligerent and verbally abusive to the hospital staff and pushed a computer monitor off a desk, intending to break the monitor.  Doctor (Dr.) JM testified appellant’s disturbance was of sufficient volume and intensity to frighten Dr. JM, his staff, and other patients on the ward being treated for significant mental health issues.  Fearing more physical violence and unable to calm appellant, Dr. JM activated a “code grey” alert.  A total of twelve people responded from various duty sections to assist restoring order.

Doctor JM told appellant to return to his hospital room.  Appellant refused to do so.  Doctor JM then told appellant he would be forcibly taken to his room if he did not cooperate.  Appellant appeared to comply and walked about five feet with the doctor’s hand on his shoulder before he stopped walking and resisted further movement.  
The staff then attempted to move appellant to his room.  Appellant struggled against their efforts and became more violent.  As the staff tried to restrain appellant, he tried to bite the hands of Dr. JM and Mr. JO, a hospital staff member.  Appellant told the military judge he specifically intended to bite both men and to cause them bodily harm and was only prevented from doing so by “[b]eing overpowered . . . and . . . they covered my mouth with . . . a rag.”  While a nurse searched for injectable sedatives, appellant continued to struggle for several minutes and threatened Doctor JM by saying, “If I get free, I am going to take you out.”  
Furthermore, appellant told the military judge he struggled more and then tried to slap both Dr. JM and Mr. JO:  “I squirmed my way through the restraints.  
I resisted and struggled enough to get one hand loose . . . I swung [my hand] in [Dr. JM’s] direction with . . . the intention to strike him.”  Appellant said he also tried to slap Mr. JO while appellant’s arm was still free.  Appellant explained the force of each of the attempted slaps and bites would have been enough to injure the victims.  Dr. JM testified appellant continued to struggle after being forcibly injected with a sedative; the offenses on the ward ended only when the sedatives took effect and appellant was tied to a bed using physical restraints.
At trial, the military judge noted the assaults on Dr. JM and Mr. JO had been charged under Article 80, UCMJ, rather than under Article 128, UCMJ, contrary to the recommendation in the Manual for Courts-Martial [MCM].
  The military judge further advised appellant:

MJ:  Private First Class Wilkins, now please take a look at Specifications 2 and 3 of Additional Charge I.  They also allege a violation of Article 80 of the Uniform Code of Military justice, which address attempts, and they address attempted assault.  Now, the Manual for Courts-Martial instructs that attempted assaults should be charged as violations of Article 128 of the Uniform Code of Military Justice which covers assault.  I will address the elements of that crime with you.  Does the defense have any objection to proceeding with Specifications 2 and 3 as violations of Article 80 rather than 128?

DC:  No, Your Honor.


The relevant specifications in Additional Charge I alleged violations of Article 80, UCMJ, and read as follows:

Specification 2:  In that PFC Thomas Wilkins IV, US Army, did, at or near Newark, New York, on or about 20 September 2005, attempt to assault Doctor [JM] by attempting to bite Doctor [JM] and strike him in the face.  

Specification 3:  In that PFC Thomas Wilkins IV, US Army, did, at or near Newark, New York, on or about 20 September 2005, attempt to assault [JO] by attempting to bite [JO] and strike him in the face.  

Based on these specifications, the military judge advised appellant of the elements of an attempt to commit battery in each instance.  Appellant admitted he had the specific intent to cause bodily harm to both men, his acts constituted more than mere preparation, he had an apparent present ability to bite and slap the victims, and the victims did not consent.  Significantly, appellant further admitted to the military judge he had the specific intent to commit the offense of assault against both men.  

LAW

Elements of the Offenses
An attempt under Article 80, UCMJ, is defined as: 
(a) An act, done with specific intent to commit an offense under this chapter, amounting to more than mere preparation and tending, even though failing, to effect its commission, is an attempt to commit that offense.
 
(b) Any person subject to this chapter who attempts to commit any offense punishable by this chapter shall be punished as a court-martial may direct, unless otherwise specifically prescribed.
 
(c) Any person subject to this chapter may be convicted of an attempt to commit an offense although it appears on the trial that the offense was consummated.
10 U.S.C. § 880.

Additionally, an assault under Article 128, UCMJ, is defined as: 

(a) Any person subject to this chapter who attempts or offers with unlawful force or violence to do bodily harm to another person, whether or not the attempt or offer is consummated, is guilty of assault and shall be punished as a court-martial may direct.
 
(b) Any person subject to this chapter who -- (1) commits an assault with a dangerous weapon or other means or force likely to produce death or grievous bodily harm; or
(2) commits an assault and intentionally inflicts grievous bodily harm with or without a weapon; is guilty of aggravated assault and shall be punished as a court-martial may direct.

10 U.S.C. § 928.
 
          Finally, the MCM defines battery as follows:  “A ‘battery’ is an assault in which the attempt or offer to do bodily harm is consummated by the infliction of that harm.”  MCM, Part IV, para. 54.c.(2)(a).  The MCM also provides the following guidance and example regarding assaults under Article 128, UCMJ:

(i) Attempt type assault. An “attempt” type


assault requires a specific intent to inflict bodily


harm, and an overt act—that is, an act that amounts


to more than mere preparation and apparently tends


to effect the intended bodily harm . . .

. . . 


(A) If Doe swings a fist at Roe’s head intending


to hit Roe but misses, Doe has committed an


attempt type assault, whether or not Roe is aware of


the attempt.

MCM, Part IV, paras. 54.c.(1)(b)(i) and (1)(b)(iii).
Legal Sufficiency of a Specification
The standard for determining whether a specification states an offense is “whether [the] specification alleges ‘every element’ of [the offense] ‘either expressly or by necessary implication, so as to give the accused notice and protect him against double jeopardy.’”  United States v. Dear, 40 M.J. 196, 197 (C.M.A. 1994) (quoting R.C.M. 307(c)(3)); United States v. Sell, 3 U.S.C.M.A. 202, 206, 11 C.M.R. 202, 206 (1953).  Failure to object at trial does not waive the issue of the legal sufficiency of a specification on appeal.  United States v. Crafter, 64 M.J. 209, 211 (C.A.A.F. 2006) (citing R.C.M. 905(e)).  If, however, a specification has not been challenged at trial, the sufficiency of the specification may be sustained on appeal if the “necessary facts appear in any form, or by fair construction can be found, within the terms of the specification.”  Id. 
In addition to viewing post-trial challenges to a specification under the fair construction rule, “standing to challenge a specification on appeal [is] considerably less where an accused knowingly and voluntarily pleads guilty.”  United States v. Watkins, 21 M.J. 208, 210 (C.M.A. 1986).  “The question of whether a specification states an offense is a question of law, which this [c]ourt reviews de novo.”  Crafter, 64 M.J. at 211 (citing Dear, 40 M.J. at 197; United States v. Mayo, 12 M.J. 286, 288 (C.M.A. 1982)).
DISCUSSION
At the outset, we note the specifications at issue are inartfully drafted and, undoubtedly, an attempted battery is more appropriately charged under Article 128, UCMJ.  Poor draftsmanship alone, however, does not necessarily constitute legal error nor rise to the level of a fatal defect in the charge.  See United States v. Brecheen, 27 M.J. 67, 69 (C.M.A. 1988) (the specification “can be reasonably construed to embrace an allegation” despite poor draftsmanship); cf. Lamie v. United States Trustee, 540 U.S. 526, 534 (2004) (the statute, although grammatically awkward, is not ambiguous and should be enforced according to its plain meaning).  In this case, the specifications as written provided sufficient notice of the nature of the misconduct, protected appellant from double jeopardy, and appellant has alleged no specific prejudice due to the charging.
  
Foremost, the plain statutory language of the Code does not prohibit the charging of an attempted assault under Article 80, UCMJ.
  See United States v. Lewis, 65 M.J. 85, 88 (C.A.A.F. 2007) (military courts use well-established principles of statutory construction to construe provisions in the MCM); see also United States v. Ron Pair Enterprises, Inc., 489 U.S. 235, 241-42 (1989) (the plain language will control, unless use of the plain language would lead to an absurd result).  Indeed, Article 80, UCMJ, specifically permits the charging of an attempt to “commit any offense . . . unless otherwise specifically prescribed.”  10 U.S.C. § 880 (emphasis added).  The MCM does recommend that “[Article 128] attempts are specifically addressed by some other article, and should be charged accordingly”; however, failure to follow the charging guidance contained in the MCM, while enigmatic, does not by itself constitute legal error.  MCM, Part IV, para. 4.c.(6) (emphasis added); see generally United States v. Mance, 26 M.J. 244, 252 (C.M.A. 1988) (“[W]hile the views of . . . the President in promulgating [the MCM] are important, they are not binding . . . [when] interpret[ing] the elements of substantive offenses”).
  Thus, the Code does not require assaultive behavior to be alleged in any particular way.  See United States v. Zachary, 61 M.J. 663, 667 (C.A.A.F. 2005) (“The definition of the elements of a criminal offense is entrusted to the legislature, particularly in the case of federal crimes which are solely creatures of statute.” (quoting Liparota v. United States, 471 U.S. 419, 424 (1985)).  Such an analysis is consistent with a prior opinion of this court.  United States v. Locke, 16 M.J. 763, 765 (A.C.M.R. 1983) (an unsuccessful attempt to frighten a victim with an “offer to do bodily harm” constituted an attempted assault under Article 80, UCMJ).
Under these facts, appellant’s unsuccessful efforts to bite and punch Dr. JM and Mr. JO should have been alleged as assaults under Article 128, UCMJ.  The elements of simple assault under Article 128, UCMJ, were identical to those of Article 80, UCMJ, attempted battery.  Each required a specific intent to inflict bodily harm, and an overt act that amounted to more than mere preparation and apparently tended to effect the intended bodily harm.  Additionally, appellant specifically agreed to proceed under Article 80, UCMJ, and pled guilty to the same without a pretrial agreement.  Appellant, therefore, “was not misled, as he ple[d] guilty to both specifications, had the elements correctly explained to him during the providence inquiry, and admitted that he understood the offenses to contain the element[s alleging assaults].  Also, there is no danger . . . of double jeopardy. . . .”  Watkins, 21 M.J. at 210.  

Finding the specifications properly allege offenses, we are also satisfied appellant’s guilty pleas to those specifications were provident.  See United States v. Care, 18 C.M.A. 535, 40 C.M.R. 247 (1969) (requiring the military judge to elicit a factual basis for each element of the offense).  In Anzalone, the Court of Military Appeals found an adequate factual basis for an attempt-type assault under Article 91, UCMJ, because the accused’s actions amounted to a “step-beyond-mere-preparation.”  41 M.J. at 144.  But see United States v. Williamson, 42 M.J. 613, 617 (N.M. Ct. Crim. App. 1995) (incomplete and insufficient factual basis to support a plea for attempted battery).  In dicta, however, our superior court noted the potential question of whether “a prosecution could lie under Article 80 for an attempted offer-variety assault.”  Anzalone, 41 M.J. at 147 n.2; see also Locke, 16 M.J. at 765 (citing the potential problem with prosecuting someone for an attempted assault for a failed offer to frighten a victim).
In this case, appellant admitted during the providence inquiry that he tried to bite and slap both victims, specifically intended to commit the offense of assault when doing so, and was prevented from completing the acts only by the immediate and physical intervention of others.  Thus, appellant fully acknowledged that the attempted battery amounted to more than a “step-beyond-mere-preparation.”  Anzalone, 41 M.J. at 144.  “We will not allow appellant to throw a penalty flag and prevail after he has admitted on the record to each element of the charged offenses which remain uncontradicted to date.”  United States v. Russell, 50 M.J. 99, 100 (C.A.A.F. 1999).
Finally, under the circumstances of this case, we find no prejudice from the potential increase in maximum punishment for assault as an attempt under Article 80, UCMJ, as compared to simple assault under Article 128, UCMJ.
  We are confident, based on our review of this case, the parties understood the offenses in the affected specifications were simple assaults under the attempted battery theory.  In the absence of evidence to the contrary, we assume the military judge knew the law, correctly applied it, and sentenced appellant accordingly.
  See United States v. Vangelisti, 30 M.J. 234, 240 (C.M.A. 1990) (“we are inclined to presume the military judge knew the law and acted according to it”).
The findings of guilty and sentence are affirmed.
Judge HOFFMAN and Judge SULLIVAN concur.
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Clerk of Court
� A sanity board conducted under Rule for Courts-Martial [hereinafter R.C.M.] 706 concluded appellant did not suffer from a severe mental disease or defect, could appreciate the wrongfulness of his conduct, and was competent to assist in his own defense.  The military judge explained the defenses of mental responsibility and partial mental responsibility; appellant and counsel disclaimed both defenses.  The military judge conducted thorough inquiries throughout the record whenever mental health issues were suggested.


� “While most attempts should be charged under Article 80, UCMJ, the following attempts are specifically addressed by some other article, and should be charged accordingly . . . (f) Article 128–assault”.  MCM, United States (2005 ed.), Part IV, para. 4.c.(6) (emphasis added).  





� Prior to the discussion on the record, the military judge conducted a pretrial conference under R.C.M. 802 where the parties discussed the charging distinction between Articles 80 and 128, UCMJ. 


� The MCM prescribes the following four elements for Article 80, UCMJ:  “(1) That the accused did a certain overt act; (2) That the act was done with the specific intent to commit a certain offense under the code; (3) That the act amounted to more than mere preparation; and (4) That the act apparently tended to effect the commission of the intended offense.”  MCM, Part IV, para. 4.b.





� The relevant elements of a simple assault under Article 128, UCMJ, are defined as: “(a) That the accused attempted or offered to do bodily harm to a certain person; and (b) That the attempt or offer was done with unlawful force or violence.”  MCM, Part IV, para. 54.b.(1).  The relevant elements of assault consummated by battery under Article 128, UCMJ, are defined as: “(a) That the accused did bodily harm to a certain person; and (b) That the bodily harm was done with unlawful force or violence.”  MCM, Part IV, para. 54.b.(2).  


� We do not need to consider whether these specifications could be affirmed under Article 128, UCMJ, as lesser included offenses.  See Article 79, UCMJ.  Appellant knowingly agreed to proceed under Article 80, UCMJ, after the military judge explained the legal significance between charging under Articles 80 and 128, UCMJ, and the MCM’s preference for charging an attempted battery under the latter article.  Cf. United States v. Sloas, ARMY 9901165, slip op. at 3 (Army Ct. Crim. App. 5 Nov 2001) (deleted the words “attempt to” from Article 80, UCMJ, specifications as surplusage and affirmed as assaults under Article 128, UCMJ); United States v. Lee, 1 M.J. 15, 17 (C.M.A. 1975) (surplusage language in allegation can be ignored).  





� Our superior court noted in United States v. Anzalone, 41 M.J. 142, 147 (C.M.A. 1994), “Concluding, as we do, that appellant’s pleas of guilty to assault under the theory of attempted battery were provident, we do not need to speak exhaustively with regard to the parties’ disagreement over the legitimacy of a crime under Article 80 of attempted assault.”  





� Additionally, the MCM uses the word “should” when discussing charging decisions for Article 80, UCMJ, signifying a permissive and not binding usage.  See United States v. Jeffress, 28 M.J. 409 (C.M.A. 1989) (MCM’s discussion of the elements for kidnapping were nonbinding); United States v. Voorhees, 4 U.S.C.M.A. 509, 515, 16 C.M.R. 83, 101 (1954) (the word “should” is “normally construed as permissive”).


� The maximum punishment for simple assault is: “Confinement for 3 months and forfeiture of two-thirds pay per month for 3 months.”  MCM, Part IV, para. 54.e.(1). The maximum punishment for assault consummated by a battery (or an attempt to commit the same) is: “Bad-conduct discharge, forfeiture of all pay and allowances, and confinement for 6 months.”  MCM, Part IV, para. 54.e.(2).  





� Appellant’s sentence was lenient under the circumstances.  He received only one-quarter of the maximum possible confinement for all his offenses combined and no forfeitures were adjudged against him.  He had previously been punished under Article 15, UMCJ, for a ten-day AWOL and the four unauthorized absence offenses of which he was convicted, inter alia, included two AWOL offenses totaling thirty-four days duration.
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