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HARVEY, Senior Judge:

A panel composed of officer and enlisted members sitting as a general court-martial convicted appellant, contrary to his pleas, of sodomy by penetrating Private 
(PVT) C.A.’s vagina with his tongue, indecent acts with another by licking PVT C.A.’s rectum, fondling her breast, and penetrating her vagina with his finger, and false swearing, in violation of Articles 125 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 925 and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, forfeiture of all pay and allowances, and reduction to Private E1.  This case is before the court for review under Article 66, UCMJ.  

Appellant contends that the evidence is legally and factually insufficient to support his conviction of indecent acts because the sexual conduct was in private between two consenting adults.  The government agrees that the portions of Specification 1 of Charge III alleging that appellant wrongfully penetrated PVT C.A.’s vagina with his finger and fondled her breast should be dismissed.  The government, however, urges us to affirm appellant’s violation of Article 134, UCMJ, by licking PVT C.A.’s rectum because this conduct is inherently indecent.
  We decline to accept the government’s concession and will affirm the approved findings.  We agree with the parties that the approved forfeitures were excessive.  We will reduce the forfeitures in our decretal paragraph to two-thirds pay per month until appellant’s discharge is executed.   

FACTS
The charges of sexual misconduct resulted from appellant’s noncommercial sexual activity on a single occasion with PVT C.A., an unmarried female, in the privacy of his barracks room.  Appellant testified that the sexual activity was consensual.  Private C.A. testified that appellant’s sexual advances were forcible and nonconsensual.  
We find that the factual portions of the first two pages of appellant’s second sworn statement describing the incident with PVT C.A. to be credible.  Appellant and PVT C.A. engaged in mutual kissing while lying on appellant’s bed in his barracks room.  The door was locked and the main lights were turned off by appellant’s roommate as he left their barracks room.  No third party was present.  Appellant fondled PVT C.A.’s breast, and then he “perform[ed] oral sex on her.”  
In response to appellant “licking her rectum,”
 and while he held her feet over her head, PVT C.A. “kind of jumped and moved trying to put her legs down.”  After PVT C.A. lowered her legs, appellant got on top of her and momentarily penetrated her vagina with his penis.  She moved again.  “[A]t that point [appellant] realized she did not want to have sex with [him],” and he ended his sexual advances.  When appellant licked PVT C.A.’s rectum and attempted to penetrate her vagina with his penis, she stated several times, “I can’t do this.”  At some point during the sexual activity, appellant put his finger into PVT C.A.’s vagina.   
Appellant admitted to the CID agent interviewing him that he committed “anal sodomy” on PVT C.A. “when [he] licked her butt.”  Appellant’s statement did not provide further details regarding the penetration of her anus with his tongue.  Private C.A. testified that appellant “licked [her] rectum.”    

Appellant was found not guilty of rape, forcible sodomy, and indecent assault.  He was found guilty of consensual sodomy and indecent acts by wrongfully fondling PVT C.A.’s breast underneath her shirt and bra, penetrating her vagina with his finger, and licking her rectum.  No evidence of a barracks policy prohibiting appellant's conduct was presented.   

DISCUSSION
Standard of Proof

Article 66(c), UCMJ, imposes on this court the duty to affirm only those

findings of guilty that we find correct in law and fact.  We review questions of factual and legal sufficiency de novo.  See Ryder v. United States, 515 U.S. 177, 187 (1995);* Weiss v. United States, 510 U.S. 163, 168 (1994).  The test for legal 
sufficiency of the evidence is whether, “after viewing the evidence in the light most favorable to the prosecution, any rational trier of fact finder could have found the essential elements of the crime beyond a reasonable doubt.”  Jackson v. Virginia, 443 U.S. 307, 319 (1979); United States v. Barner, 56 M.J. 131, 134 (C.A.A.F. 2001).  In resolving questions of legal sufficiency, we are “bound to draw every reasonable inference from the evidence of record in favor of the prosecution.”  United States v. Blocker, 32 M.J. 281, 284 (C.M.A. 1991); Barner, 56 M.J. at 134.  When testing for factual sufficiency, this court must, “after weighing the evidence in the record of trial and making allowances for not having personally observed the witnesses,” be convinced, itself, that an accused is guilty beyond a reasonable doubt.  United States v. Turner, 25 M.J. 324, 325 (C.M.A. 1987).  
Penetration of PVT C.A.’s anus by appellant’s tongue  
An indecent act is a lesser-included offense of sodomy.  Manual for Courts-Martial, United States, (2000 ed.) [hereinafter MCM, 2000], Part IV, para. 51d; United States v. Foster, 40 M.J. 140, 146 (C.M.A. 1994); United States v. Harris, 25 M.J. 281, 282 (C.M.A. 1987) (“It would indeed be a tortured exercise in semantics to conclude that oral sodomy is not an indecent act.”).  If the evidence establishes sodomy, we may affirm appellant’s conviction of indecent acts.  See generally United States v. Britton, 47 M.J. 195, 204 (C.A.A.F. 1997) (stating that for one offense to be a lesser included offense of the other “‘requires, at the very least, a conclusion that the greater offense could not possibly be committed without committing the lesser offense’” (quoting United States v. Oatney, 45 M.J. 185, 188 (C.A.A.F. 1996)).  Part IV, para. 51, of MCM, 2000, explains the elements of sodomy,
 stating, “Elements. (1) That the accused engaged in unnatural carnal copulation with a certain other person or with an animal.”  The MCM, 2000 defines “unnatural carnal copulation,” as follows:    

c. Explanation.  It is unnatural carnal copulation for a person to take into that person’s mouth or anus the sexual organ of another person or of an animal; or to place that person’s sexual organ in the mouth or anus[
] of another person or of an animal; or to have carnal copulation in any opening of the body, except the sexual parts, with another person; or to have carnal copulation with an animal. 
 
Private C.A. testified that appellant licked her rectum.  The anatomical definition of the term “rectum” is the terminal part of the large intestine from the sigmoid flexure to the anus.  Stedman’s at 708.  A tongue that licks a rectum must first penetrate the anal canal.  As such, we find that there is sufficient evidence to establish that appellant’s tongue penetrated PVT C.A.’s anus.  Penetration of the anus by the tongue is sodomy.  See MCM, 2000, Part. IV, para. 51a(a) (sodomy requires penetration however slight); cf. United States v. Tu, 30 M.J. 587, 590 (A.C.M.R. 1990) (holding appellant’s admission that he licked the victim’s vagina and engaged in “oral sex” was sufficient to establish sodomy).  Accordingly, in our decretal paragraph we will affirm appellant’s conviction of indecent acts by licking PVT C.A.’s rectum.  

Touching PVT C.A.’s breast and penetrating her vagina with his finger
We agree with appellate counsel that private heterosexual intercourse
 between consenting adults is not intrinsically indecent.  See United States v. Hullett, 40 M.J. 189, 191 (C.M.A. 1994); United States v. Hickson, 22 M.J. 146, 148-50 (C.M.A. 1986) (discussing history of military adultery and fornication prosecutions and stating private sexual intercourse between unmarried persons is not punishable), overruled in part on other grounds by United States v. Hill, 48 M.J. 352 (C.A.A.F. 1997) (summary disposition); United States v. Snyder, 1 U.S.C.M.A. 423, 427, 4 C.M.R. 15, 18 (1952) (holding Article 134, UCMJ, not intended to set standard for private conduct).  Further, our superior court has also determined that “acts amounting to ‘mere foreplay’ do not constitute indecent acts if the resulting sexual intercourse in and of itself would not constitute an unlawful act.”  United States v. Strode, 43 M.J. 29, 32 (C.A.A.F. 1995).   

The elements of indecent acts are:

(1) That the accused committed a certain wrongful act with a certain person;

(2) That the act was indecent; and

(3) That, under the circumstances, the conduct of the accused was to the prejudice of good order and discipline in the armed forces or was of a nature to bring discredit upon the armed forces. 

MCM, 2000, Part IV, para. 90(b).  The term “indecent” “signifies that form of immorality relating to sexual impurity which is not only grossly vulgar, obscene, and repugnant to common propriety, but tends to excite lust and deprave the morals with respect to sexual relations.”  Id. at para. 90(c).  A personal touching leading to sodomy may* also be an indecent act provided that rational factfinders have reasonably concluded that the personal touching was done with intent to commit sodomy.  See United States v. Stocks, 35 M.J. 366, 367 (C.M.A. 1992); United States v. Holland, 12 U.S.C.M.A. 444, 445, 31 C.M.R. 30, 31 (1961).  
Appellant’s fondling of PVT C.A.’s breast and penetrating her vagina with his finger were committed in close temporal proximity to appellant’s penetrating her vagina and anus with his tongue.  As such, appellant’s penetration of PVT C.A.’s vagina and anus with his tongue may have rendered indecent the touching of PVT C.A.’s breast and digital penetration of her vagina.  “Sexual acts may be made the basis for an indecent-acts offense if the resulting conduct is service-discrediting or if the acts constitute foreplay to the ultimate criminal sexual acts of sodomy or carnal knowledge.”  Strode, 43 M.J. at 32; see also United States v. Baker, 57 M.J. 330, 340 (C.A.A.F. 2002) (Crawford, C.J., dissenting).  
However, under the facts and circumstances of this case, we need not decide whether appellant’s ultimate objective was lawful sexual intercourse or unlawful sodomy.  Our finding that appellant licked PVT C.A.’s rectum is sufficient to affirm his conviction of indecent acts with another.  As such, the finding that appellant also touched her breast and digitally penetrating her vagina become “superfluous” and “surplusage.”  See United States v. Cowan, 42 M.J. 475, 478 (C.A.A.F. 1995) (citing Griffin v. United States, 502 U.S. 46, 56-57, 60 (1991)).  
Excessive Forfeitures

“When an accused is not serving confinement, the accused should not be deprived of more than two-thirds pay for any month as a result of one or more sentences by court-martial and other stoppages or involuntary deductions, unless requested by the accused.”  Rule for Courts-Martial 1107(d)(2) discussion; see also United States v. Warner, 25 M.J. 64, 66 (C.M.A. 1987) (“[I]mposition of total 
*Corrected

forfeitures upon someone who is in a duty status raises issues under the Eighth Amendment and under Article 55 of the Uniform Code—both of which prohibit ‘cruel and unusual punishments.’”); United States v. Brewer, 51 M.J. 542, 547 (Army Ct. Crim. App. 1999) (holding soldier should not be deprived of more than two-thirds pay unless confined).  In this case, the panel did not sentence appellant to confinement; therefore, the convening authority should not have approved forfeiture of all pay and allowances.  United States v. Rollins, 36 M.J. 794, 795 (A.C.M.R. 1993) (holding total forfeitures inappropriate where no remaining confinement to be served after trial), aff’d, 40 M.J. 273 (C.M.A. 1994); see also United States v. Bronson, 37 M.J. 707, 708 (A.C.M.R. 1993).

CONCLUSION
The findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted and the entire record, the court affirms only so much of the sentence as provides for a bad-conduct discharge, forfeiture of $670 pay per month until the discharge is executed, and reduction to Private E1.  All rights, privileges, and property of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision are ordered restored, as mandated by Article 75(a), UCMJ. 

Judge BARTO and Judge SCHENCK concur.
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MALCOLM H. SQUIRES, JR.







Clerk of Court

� Appellant’s name is shown as “Anthonynoel Sannicolas Meno” on his personnel records, DA Form 2-1 and Enlisted Record Brief.  His name is shown as “Anthony N. Meno” on the charge sheet.
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� Some sexual acts are “indecent conduct per se.”  United States v. Littlewood, 53 M.J. 349, 353 (C.A.A.F. 2000) (holding sexual activity between twelve-year-old daughter and her natural father was indecent per se); see also United States v. Gaskin, 12 U.S.C.M.A. 419, 420-21, 31 C.M.R. 5, 6-7 (1961) (holding appellant’s act of placing his penis between the legs of a male child was an indecent act that “fairly shouts its criminal nature”); United States v. Sanchez, 11 U.S.C.M.A. 216, 218, 29 C.M.R. 32, 34 (1960) (anal sodomy of a chicken is indecent per se); United States v. Mabie, 24 M.J. 711, 713 (A.C.M.R. 1987) (sexual acts with corpse are indecent).





� During appellant’s first interview, a Criminal Investigation Command (CID) agent asked him, “Do you know what a rectum is?”  Appellant responded, “It is the butt.”  
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� United States v. Harris, 8 M.J. 52, 53-58 (C.M.A. 1979), provides a concise history of military law prohibiting oral sodomy. 





� “Anus” is the “opening at the lower end of the alimentary canal.”  The American Heritage Stedman’s Medical Dictionary 56 (1995) [hereinafter Stedman’s].





� See United States v. Izquierdo, 51 M.J. 421, 422-23 (C.A.A.F. 1999) (stating “fornication, when committed ‘openly and notoriously,’ is an ‘aggravating circumstance[] sufficient to state an offense under Article 134,’” (citations omitted), and holding sexual intercourse behind the closed door of a barracks room with no third party present is insufficient to establish an indecent act).





PAGE  
6

