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MEMORANDUM OPINION
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KIRBY, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of absent without leave (five specifications), wrongful use of a controlled substance (two specifications), and larceny (five specifications), in violation of Articles 86, 112a, and 121, Uniform Code of Military Justice, 18 U.S.C. §§ 886, 912a, and 921 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for twenty-four months, forfeiture of all pay and allowances, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority approved only so much of the sentence as provides for a bad-conduct discharge, confinement for eighteen months, forfeiture of all pay and allowances, and reduction to Private E1.  
The case is before the court for review under Article 66, UCMJ.  We have considered the record of trial, appellant’s assignments of error, the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the government’s response thereto.  Appellant asserts, inter alia, that the staff judge advocate post-trial recommendation (SJAR) failed to reflect the military judge’s merger of Specifications 1 and 2 of Charge III into one specification of larceny.  We agree and will grant appropriate relief in our decretal paragraph. 
FACTS

The facts alleged in Specifications 1 and 2 of Charge III were the same in that appellant stole two items from the wallet of the victim at the same time, a military identification card and a credit card.  As such, the military judge correctly merged the two specifications into Specification 1 of Charge III.  However, the military judge did not subsequently dismiss Specification 2 of Charge III.  In the SJAR, the staff judge advocate (SJA) stated that appellant had been convicted of Specification 1( and Specification 2 of Charge III.  In the addendum to the SJAR, the SJA again did not mention the merger of Specifications 1 and 2 of Charge III.  

DISCUSSION

Unless indicated otherwise in his or her action, a convening authority approves the findings as stated in the SJAR.  United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  The convening authority’s approval of a finding of guilty of Specification 2 of Charge III as alleged was inaccurate.  See United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994).  To resolve the issue, we will amend Specification 1 of Charge III and dismiss Specification 2 of Charge III to reflect the merger of Specifications 1 and 2 of Charge III, as directed by the military judge.  Under the facts of this case, we are satisfied that a correct statement of the findings in the SJAR would not have affected the sentence as approved by the convening authority.  See United States v. Wheelus, 49 M.J. 283, 289 (C.A.A.F. 1998); UCMJ art. 59(a). 

Accordingly, Specification 1 and 2 of Charge III are consolidated into Specification 1 to read as follows:

In that Specialist Joseph W. Johnson, U.S. Army, did, at or near Fort Bragg, North Carolina, on or about 21 September 2002, steal Specialist Jeremy D. Dailey’s Military Identification Card, military property of some value, the property of the United States government and a Sears credit card, personal property of some value belonging to Specialist Jeremy D. Dailey.
The finding of guilty to Specification 1 of Charge III, as amended, is affirmed.  The finding of guilty to Specification 2 of Charge III is set aside and that specification is dismissed. The remaining findings of guilty are affirmed.  The remaining specifications of Charge III are renumbered from 1 to 5.  Reassessing the sentence on the basis of the error noted and the entire record, the court affirms the sentence.

Senior Judge MERCK and Judge JOHNSON concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

( The SJAR did properly note that Specification 1 of Charge III had been amended by adding the language, “of some value.”  Also, the SJAR did properly note that Specifications 4 and 5 of Charge III had been merged by the military judge and that the military judge had ordered the remaining specifications of Charge III renumbered. 
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