JENOTT – ARMY 9602035


UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

MERCK, CURRIE, and NOVAK

Appellate Military Judges

UNITED STATES, Appellee

v.

Private First Class ERIC O. JENOTT

United States Army, Appellant

ARMY 9602035

XVIII Airborne Corps and Fort Bragg

A. F. Arquilla, Military Judge

For Appellant:  Colonel John T. Phelps II, JA; Colonel Adele H. Odegard, JA; Major Leslie A. Nepper, JA; Captain P. J. Perrone, Jr., JA (on brief).

For Appellee:  Lieutenant Colonel Edith M. Rob, JA; Major Mary E. Braisted, JA (on brief).

16 January 2001

-----------------------------------------

MEMORANDUM OPINION(
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CURRIE, Judge:


A general court-martial, comprised of officer and enlisted members, convicted appellant, contrary to his pleas, of damage to military property, unauthorized access to a computer of a United States agency, unauthorized transmission of a computer access code, and unauthorized trafficking of government computer passwords, in violation of Articles 108 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 908 and 934 [hereinafter UCMJ].  The approved sentence was a bad-conduct discharge, confinement for thirty-three months, forfeiture of all pay and allowances, and reduction to Private E1.  Appellant was granted 180 days of confinement credit.


This case is before the court for mandatory review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s two assigned errors, the matters appellant personally raised pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the government’s reply.  All are without merit, but one warrants discussion.


Appellant asserts:  

A PUNITIVE DISCHARGE CANNOT BE ADJUDGED AS THE RECORD OF TRIAL IS NON-VERBATIM AND NOT SUBSTANTIALLY COMPLETE BECAUSE IT IS MISSING PROSECUTION EXHIBITS 23, 48, 50a, 53, 54, AND 58, DEFENSE EXHIBIT[S] J, L, M AND O AND APPELLATE EXHIBIT 64 [CITATIONS OMITTED].


  Two preliminary matters: first, the record is verbatim.  The requirement for a verbatim record relates to the transcription of the court proceedings, while missing exhibits relate to whether the record of trial is complete.  See United States v. White, 52 M.J. 713, 715 (Army Ct. Crim. App. 2000).  Second, we note that appellant has failed to name or describe any of the missing exhibits or tell us where in this 3,600-page record of trial the exhibits were referred to, identified, or offered for admission.  Joint Rules of Practice and Procedure of the Courts of Criminal Appeals, Rule 15(a)(1 May 1996) states that “All references to matters contained in the record shall show record page numbers and any exhibit designations.”  Adherence to this rule would have been helpful not only to us but appellant himself.  For example, after carefully reviewing the record, we found no reference to Prosecution Exhibits (P. Ex.) 23, 48, 53, and 58 or Defense Exhibit (D. Ex.) O.  


Article 54 (c)(1)(A), UCMJ, requires a complete record of the proceedings for every general court-martial “in which the sentence adjudged includes death, a dismissal, a discharge, or (if the sentence adjudged does not include a discharge) any other punishment which exceeds that which may otherwise be adjudged by a special court-martial. . . .”  Rule for Courts-Martial [hereinafter R.C.M.] 1103(b) states what constitutes a complete record for a general court-martial.  “A substantial omission renders a record of trial incomplete and raises a presumption of prejudice that the Government must rebut.  Insubstantial omissions from a record of trial do not raise a presumption of prejudice or affect that record’s characterization as a complete one.”  United States v. Henry, 53 M.J. 108, 111 (2000)(citations omitted); see also United States v. McCullah, 11 M.J. 234, 236 (C.M.A. 1981).  The question before us, then, is whether any of the omissions are substantial.  What constitutes a substantial omission must be resolved on a case-by-case basis.  United States v. Abrams, 50 M.J. 361, 363 (1999).     


The allegedly missing exhibits can be grouped into three categories.  The first consists of P. Ex.’s 23, 48, 53 and D. Ex. 0, which, as mentioned, were never referred to on the record.  Nothing requires that they be contained in or attached to

 the record of trial; therefore, we need not discuss them further.  The second category includes D. Ex.’s J, L, and M and Appellate Exhibit (A. Ex.) 64.  The defense exhibits were “marked for and referred to on the record but not received into evidence,” and thus should have been attached to the record, R.C.M. 1103(b)(3)(B).  Appellate Exhibit 64 also should have been attached to the record.  See R.C.M. 1103(b)(2)(D)(v).  After discussing them, we will turn our attention to P. Ex.’s 50a and 54, the third category, which were admitted into evidence and are, in fact, included as part of the record.


Defense Exhibit J is a “virtually verbatim” transcript of a witness’s testimony at appellant’s Article 32, UCMJ, investigation.  Appellant used the transcript several times at trial in an attempt to impeach that witness by use of prior inconsistent statements.  A complete copy of the Article 32, UCMJ, investigation transcript is attached to the record, as required by R.C.M. 1103(b)(3)(A)(i).  The omission of D. Ex. J is insubstantial.


Defense Exhibit L is a copy of chain of custody receipts given to appellant during discovery.  Appellant used the receipts to attack the chain of custody of certain evidence by comparing them to an evidentiary log maintained by the government (P. Ex. 64).  The differences between D. Ex. L and P. Ex. 64 were exhaustively developed and explained at trial.  The admissibility of the evidence was fully litigated at trial and appellant has not pursued this issue on appeal.  Appellant never offered D. Ex. L into evidence.  Its omission is insubstantial.


Defense Exhibit M is a green box used to transport computer hardware.  The military judge described the box on the record at page 2718.  Its omission is insubstantial.


Appellate Exhibit 64 is a videotape of Major (MAJ) Jerry R. Moore’s testimony at an Article 39(a), UCMJ, session of this case.  Major Moore’s testimony was videotaped in the event he would be unavailable to testify before the members and is reported verbatim in the record (R.) at pages 720-74.  Moreover, the members were not shown the videotape as MAJ Moore testified before them.  The omission of the videotape is insubstantial.      


After a painstaking review of the record, we find that P. Ex.’s 50a and 54 are not missing; rather, the court reporter marked them as P. Ex.’s 50 and 54a, respectively.  The first item is one of two hard drives seized from appellant’s personal computer; the other is a hard drive from some Army communications equipment.  Both items were admitted into evidence and are represented in the record by photographs.    

This confusion has several sources.  The exhibits themselves are marked as P. Ex.’s 50 and 54a.  At trial, the hard drive from appellant’s computer initially was referred to as P. Ex. 50 (R. at 2672) and later as P. Ex. 50a (R. at 2760, 2913-15, 2968, 2982-85).  The Army’s hard drive initially was referred to as P. Ex. 54 (R. at 2675) and later as P. Ex. 54a (R. at 2719, 2771, 2913-15, 2985).  The military judge admitted the hard drives into evidence as P. Ex.’s 50a and 54a (R. at 2915).  Later, the trial counsel explained, because of continuing confusion as to how some exhibits had been identified, the drives would be marked as “alpha” for consistency (R. at 3029-30).  Moreover, A. Ex. 129, a list of all prosecution and defense exhibits admitted into evidence, properly includes P. Ex.’s 50a and 54a (both identified as hard drives), but not P. Ex.’s 50 or 54.  It is clear that P. Ex. 50a is not missing; it was mislabeled as P. Ex. 50.  Nor is P. Ex. 54 missing; it was properly labeled as P. Ex. 54a.    

As the omissions are insubstantial, we hold the record is complete.  See Henry, 53 M.J. at 111; White, 52 M.J. at 715.

The findings of guilty and the sentence are affirmed.

Senior Judge MERCK and Judge NOVAK concur.  
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JOSEPH A. NEURAUTER







Clerk of Court

( This is an opinion based on a classified record; no material in the opinion is classified.
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