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MEMORANDUM OPINION ON FURTHER REVIEW

-------------------------------------------------------------------
CLEVENGER, Judge:

A military judge sitting as a general court-martial convicted appellant, in accordance with his pleas, of conspiracy to make false claims against the United States (two specifications), larceny and wrongful appropriation of military property (money), making a false claim against the United States, and using a false writing in connection with a claim in violation of Articles 81, 121, and 132, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 921, and 932 [hereinafter UCMJ].  An enlisted panel sentenced appellant to a bad-conduct discharge and reduction to Private E1.  The convening authority approved the sentence.  On our initial review, we set aside the action of the convening authority, dated 3 October 2001, and directed a new recommendation and action following a proper authentication of the record of trial.  That has now been accomplished and the case is before us for further review.

Appellate defense counsel allege an error in the failure of Captain (CPT) Scafidi, who was detailed to represent appellant during the new post-trial recommendation process, to form an attorney-client relationship with appellant before filing a post-trial submission on appellant’s behalf pursuant to Rules for Courts-Martial 1105 and 1106.  To support this assertion, counsel submitted a motion to attach an affidavit in which appellant states that CPT Scafidi never contacted him concerning the filing of a new clemency petition.  We admitted the affidavit and we agree with the asserted error.
  We will grant relief in our decretal paragraph.
Notwithstanding the parties’ efforts to analyze this issue in “ineffective assistance of counsel” terms,
 the controlling legal precedent is clear.  United States v. Howard, 47 M.J. 104 (C.A.A.F. 1997).  In that case our superior court held that
[f]or all cases in which a petition for review is filed after the date of this decision [12 September 1997] asserting that substitute counsel failed to establish an attorney-client relationship, an appellant must make the same showing as required by [United States v. Chatman, 46 M.J. 321 (C.A.A.F. 1997)] as to what he or she would have said in response to the SJA’s recommendation.  We will apply the same threshold established by Chatman regarding what showing will be satisfactory to trigger a remand for a new recommendation and action. 

Id. at 107.  In Chatman, our superior court held that to win relief for such post-trial recommendation processing errors “the threshold should be low, and if an appellant makes some colorable showing of possible prejudice, we will give that appellant the benefit of the doubt.”  Chatman, 46 M.J. at 323-24 (citations omitted).  
In the present case, appellant submitted a version of a clemency petition that he would have asked CPT Scafidi to present to the convening authority on his behalf if CPT Scafidi had troubled to consult with him before undertaking the representation.  At least three favorable clemency matters
 stand out as distinct from the petition submitted by counsel on appellant’s behalf.  Following his court-martial, appellant was placed on excess leave and, in the nearly three-year period before the new action by the convening authority, he has been a model citizen.  He is one semester short of completing a bachelor’s degree program.  And, his spouse gave birth to their daughter on 17 March 2004.  In light of the government’s post-trial processing error, which initially delayed this case’s finality, we cannot say that these additional clemency considerations could not have made a difference.  Accordingly, appellant has met his burden of presenting “some colorable showing of possible prejudice” and is entitled to a new recommendation and action.

The action of the convening authority, dated 24 February 2004, is set aside. The record of trial is returned to The Judge Advocate General for remand to a different convening authority for a new recommendation and action pursuant to Article 60(c)-(e), UCMJ.


Chief Judge CAREY and Judge JOHNSON concur.
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Clerk of Court

� Immaterially, in their pleading, government appellate counsel say that they do not concede the fact that an attorney-client relationship was never formed before CPT Scafidi’s submission to the convening authority.  Materially, the government does not contest that fact with a conflicting affidavit from that government employed lawyer.





� Absent a near impossibility to contact a client, which was hardly the case here, there is a significant question of professionalism raised by undertaking to represent a client without communicating with the client.  See Howard, 47 M.J. at 106 (“This legal and ethical expectation is an everyday characteristic of the practice of law and is not a burdensome one to fulfill.”)





� One matter raised by appellant aptly illustrates the potentially critical role of counsel in the post-trial process.  Appellant’s spouse was an active duty soldier who was court-martialed and administratively discharged.  Appellant would personally submit, as is his right (see United States v. Lewis, 42 M.J. 1 (C.A.A.F. 1995)), data about an investigation into allegations made by his spouse against her company commander as well as information about her court-martial.  A competent defense counsel may have persuaded appellant that the information would not be favorably persuasive upon a convening authority and could not have been considered but for appellant’s raising the matter. 
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