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MEMORANDUM OPINION
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BARTO, Senior Judge:(

A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of disobeying a lawful order, being disrespectful in language toward a noncommissioned officer (two specifications), resisting apprehension, making a false official statement, wrongful use of marijuana, and incapacitation for performance of duties through prior wrongful indulgence in intoxicating liquor in violation of Articles 91, 95, 107, 112a, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 891, 895, 907, 912a, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for forty-two days, and reduction to Private E1.  This case is before us for review pursuant to Article 66, UCMJ.  Appellant asserts multiple errors that warrant discussion, and one error warrants relief.  
Facts


Appellant stipulated at trial to the following facts that are relevant to his assignments of error (grammar, usage, and syntax appear as in the original):
A military police patrol escorted the Accused to his quarters to allow the Accused to retrieve his alleged valid Ohio driver license.  After given the opportunity to retrieve the driver license, the Accused did not produce any valid driver license or military identification.  Staff Sergeant Catron Jones, military police, determined that the Accused needed to be taken to the station.  Staff Sergeant Jones gave the Accused, a private, a lawful order that the Accused needed to come with him to the station.  The Accused knew that Staff Sergeant Jones was a non-commissioned officer with lawful authority to give him this order.  The Accused knew that it was his duty to obey this order, yet he willfully disobeyed the order given to him and refused to go with the military police.  (Charge I, Specification 1).  At that time, the Accused knowing that Staff Sergeant Catron Jones was a senior non-commissioned officer in the execution of his office, told him “Fuck you, this is my mother fucking house.”  The Accused’s language was directed toward and within hearing of Staff Sergeant Jones, a military police officer in the execution of his duty, and was disrespectful in language toward him.  (Charge I, Specification 2)  

The military police entered the Accused’s military quarters in attempt to apprehend the Accused when he proceeded upstairs and locked himself in the bathroom.  The Accused was again given a direct order by Staff Sergeant Jones to come out of the bathroom.  The Accused knowing that Staff Sergeant Jones was a noncommissioned officer in the execution of his duties stated, “If you want me then you can kick the mother-fucking door down.”  The Accused knew that he was speaking to a non-commissioned officer and that his language was directed toward Staff Sergeant Jones and was within his hearing.  The language the Accused used toward Staff Sergeant Jones was disrespectful.  (Charge I, Specification 3). . . .
The Accused was detained at the military police station and released to his unit.  He was immediately transported to the medical clinic where he was given a command directed probable cause blood alcohol test for alcohol and drug use.  His blood alcohol level registered above .08.  Because of his overindulgence of alcohol on the evening of 10 March 2003 and early morning of 11 March 2003, the Accused was unable to properly perform his duties at 0630 on 11 March 2003.  The Accused knew, prior to his overindulgence in alcohol, that he had to report to work on 11 March 2003 and he was unable to perform his duties as required because of his overindulgence.  The Accused’s inability to perform his duties due to his previous overindulgence in alcohol is prejudice to good order and discipline.  (Charge V and Specification)  

The military judge elicited several factual assertions from appellant during the plea inquiry that were inconsistent with the stipulation of fact quoted above.  In particular, appellant asserted that Staff Sergeant (SSG) Jones did not order him to come to the military police station until after appellant retreated into his bathroom.  Appellant also asserted that he made the statement, “If you want me then you can kick the mother-fucking door down”
 while he was in the bathroom, and seconds before he said, “Fuck you, this is my mother fucking house.”
  According to appellant, he then left the bathroom while naked and asked SSG Jones if he could put on some clothes and talk to his wife before doing anything else.  Appellant claimed that SSG Jones refused to let him put on any clothing and directed him to put his hands on the wall.  Appellant stated that he complied with this order, but then resisted when SSG Jones grabbed his wrist and attempted to restrain him.
  
Unreasonable Multiplication of Charges


Appellant was charged with, inter alia, two specifications of disrespect (Specifications 2 and 3 of Charge I) and one specification of disobedience (Specification 1 of Charge I) arising from this criminal transaction and now asserts that such charging was unreasonable.  “What is substantially one transaction should not be made the basis for an unreasonable multiplication of charges against one person.”  Rule for Courts-Martial [hereinafter R.C.M.] 307(c)(4) discussion; see United States v. Quiroz, 55 M.J. 334, 338 (C.A.A.F. 2001).  However, appellant pled guilty to all three specifications and he did not complain of unreasonable charging at trial or in his submissions to the convening authority.  The charging decision did not increase appellant’s punitive exposure as the case was referred to a special court-martial, the jurisdictional sentencing limit of which is far below that authorized for the offenses to which appellant pled guilty.  If we had before us a plea inquiry that was consistent with the stipulation of fact described above, we would have no problem concluding that in light of the factors identified, the charging decision that produced the three separate specifications of Charge I was entirely reasonable.  However, the plea inquiry does not support the tidy division of the disrespectful utterances evidenced by Specifications 2 and 3 of Charge I, and it does not support separate findings of guilt.  As such, we will partially moot the issue of unreasonable multiplication of charges by consolidating the two disrespect specifications into a single specification described below, and we will reassess the sentence.
Concerning the allegation of disobedience contained in Specification 1 of Charge I, however, we decline to accept the defense’s assertion that the separate charging of disrespect and disobedience toward the same noncommissioned officer in a single criminal transaction is unreasonable under the instant facts.  The offenses of disrespect and disobedience are normally separate offenses aimed at different societal values.  See Manual for Courts-Martial, United States (2002 ed.) [hereinafter MCM], Part IV, para. 15(d)(2) (omitting disrespect as a lesser included offense to disobedience).  We are cognizant that “arguing about the obligation to comply with what is clearly a lawful order demanding immediate compliance constitutes a failure to obey that order.”  United States v. McLaughlin, 14 M.J. 908, 913 (N.M.C.M.R. 1982) (citations omitted).  The stipulation of fact provides some support for the application of this rule to the instant facts.  Specifically, the stipulation provides that appellant told SSG Jones, “Fuck you, this is my mother fucking house,” in response to an initial order—given while still at appellant’s front door—directing appellant to accompany SSG Jones to the military police station.  

The Defense of Inability

Appellant asserts that the statements he made during the plea inquiry raise the defense of inability in connection with the offense alleged in the Specification of Charge V (incapacitation for performance of duties through prior wrongful indulgence in intoxicating liquor) and that the military judge erred by failing to explain the defense to him and obtain his disclaimer concerning the applicability of the defense.  Specifically, appellant asserts that he was unable to report for duty—incapacitated or not—because he was “incarcerated at the time of his appointed duty.”

“If any potential defense is raised by the accused’s account of the offense or by other matter presented to the military judge, the military judge should explain such a defense to the accused and should not accept the plea unless the accused admits facts which negate the defense.”  R.C.M. 910(e) discussion.  “It is a defense to refusal or failure to perform a duty that the accused was, through no fault of the accused, not physically or financially able to perform the duty.”  R.C.M. 916(i).  “If the physical or financial inability of the accused occurred through the accused’s own fault or design, it is not a defense.  For example, if the accused, having knowledge of an order to get a haircut, spends money on other nonessential items, the accused’s inability to pay for the haircut would not be a defense.”  Id. at discussion.

Appellant’s argument fails for two reasons.  As a threshold matter, the offense of incapacitation for duty due to overindulgence in alcohol does not require that appellant either attempt a given duty or be found incapacitated while attempting said duty.  Cf. UCMJ art. 112 (requiring an accused to be found drunk on duty to establish the offense of drunk on duty).  To the contrary, the offense to which appellant pled guilty requires—in relevant part—only (1) that appellant “had certain duties to perform,” (2) that he “was incapacitated for the proper performance of such duties,” and (3) that “such incapacitation was the result of previous wrongful indulgence in intoxicating liquor or any drug.”  MCM, Part IV, para. 76(b).
  As such, it is legally immaterial where appellant was when the duty was to be performed as long he was “incapacitated for the proper performance of such duties” because of the “previous wrongful indulgence in intoxicating liquor.”  See id. (emphasis added).

Appellant also apparently overlooks his role in his incarceration.  Appellant lied to a military police officer, disobeyed the lawful order of a noncommissioned officer, and resisted apprehension.  Therefore, his subsequent incarceration was the natural and probable consequence of his spree of misconduct.  As such, his inability to report for duty at 0630 cannot be said to be through no fault of his own.  We conclude that the defense of inability was most certainly not at issue in connection with the Specification of Charge V. 
Unreasonable Post-Trial Delay

Appellant further asserts that he is entitled to sentence relief because of the unreasonable and unexplained post-trial delay in the processing of his case.  “[F]undamental fairness dictates that the government proceed with due diligence to execute a soldier’s regulatory and statutory post-trial processing rights and to secure the convening authority’s action as expeditiously as possible, given the totality of the circumstances in that soldier’s case.”  United States v. Collazo, 53 M.J. 721, 727 (Army Ct. Crim. App. 2000).  “[A] Court of Criminal Appeals has authority under Article 66(c) to grant relief for excessive post-trial delay without a showing of ‘actual prejudice’ within the meaning of Article 59(a), if it deems relief appropriate under the circumstances.”  United States v. Tardif, 57 M.J. 219, 224 (C.A.A.F. 2002) (citing Collazo, 53 M.J. at 727)).  
In this case, it is not disputed that there was a 319-day delay between sentencing and initial action in this matter, or that the record of trial contained only 159 pages of verbatim transcript.  It is also not contested that the delays in this matter were related to the operational deployment of the court-martial convening authority and his command.  Appellant, however, did not complain about the processing of his case until more than ten months after his trial and the convening authority took initial action in the case less than two weeks later.  And, appellant has not asserted any direct or palpable prejudice from this delay.  In the absence of prejudice, we may grant relief only if the delay somehow renders the sentence inappropriate.  See UCMJ art. 66(c).  Given the lenient sentence in this case, we conclude that this assignment of error is without merit.
Sentence Reassessment

After consolidating Specifications 2 and 3 of Charge I (alleging disrespect), we note that appellant remains convicted of several serious offenses.  Moreover, appellant previously received nonjudicial punishment for very similar misconduct six months prior to committing the instant misconduct.  Significantly, the military judge considered the offenses now consolidated in Specification 2 of Charge I to be one offense for sentencing purposes.  We are therefore confident that consolidation would have had no effect on the adjudged or approved sentence.  
Decision
Specifications 2 and 3 of Charge I are consolidated as Specification 2 of Charge I to read as follows:

In that Private E2 Marcus L. Ragland, U.S. Army, at or near Fort Shafter, Hawaii, on or about 11 March 2003, was disrespectful in language toward SSG Catron Jones, a noncommissioned officer, then known by the accused to be a noncommissioned officer, who was then in the execution of his office, by saying to him, “Fuck you.  This is my mother fucking house” and “If you want me then you can kick the mother fucking door down” or words to that effect.  
The finding of guilty of Specification 2 of Charge I, as so amended, is affirmed.  The finding of guilty of Specification 3 of Charge I is set aside and Specification 3 of Charge I is dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence in light of the error noted and the entire record, and applying the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), we affirm the sentence. 
Judge MAHER and Judge HOLDEN concur.  







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

( Senior Judge Barto took final action in this case prior to his reassignment.


� The statement alleged in Specification 3 of Charge I.





� The statement alleged in Specification 2 of Charge I.





� We are aware of the effort made by the military judge to elicit a coherent and consistent narrative from appellant during the plea inquiry; however, the military judge failed to reconcile the version of events to which appellant testified during the plea inquiry with that contained in the stipulation of fact.





� The offense also requires that “under the circumstances, the conduct of the accused was to the prejudice of good order and discipline in the armed forces or was of a nature to bring discredit upon the armed forces.”  MCM, Part IV, para. 76(b)(4).
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