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MEMORANDUM OPINION ON RECONSIDERATION
--------------------------------------------------------------
Per Curiam:*
A panel composed of officer and enlisted members sitting as a general court-martial convicted appellant, contrary to his pleas, of consensual sodomy, indecent acts with another, and false swearing in violation of Articles 125 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 925 and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, forfeiture of all pay and allowances, and reduction to Private E1.  This case is before the court for review under Article 66, UCMJ.
On 14 May 2003, this court unanimously affirmed the findings of guilty and affirmed only so much of the sentence as provides for a bad-conduct discharge, forfeiture of $670.00 pay per month until the discharge is executed, and reduction to Private E1.  United States v. Meno, ARMY 20000733 (Army Ct. Crim. App. 14 May 2003) (unpub.).  In the wake of Lawrence v. Texas, 539 U.S. 558 (2003), appellate defense counsel requested, and our court granted, reconsideration.  We find that, under the circumstances of this case, appellant’s consensual sodomy constituted the exercise of a protected liberty interest not punishable under Article 125, UCMJ.  And we now agree with appellate defense counsel that the evidence failed to establish that appellant’s other sexual conduct, as explained below, was prejudicial to good order and discipline or service discrediting under Article 134, UCMJ.  We also uphold appellant’s conviction for false swearing in violation of Article 134, UCMJ.

FACTS
The charges of sexual misconduct resulted from appellant’s noncommercial sexual activity on a single occasion with Private (PVT) CA, an unmarried female, in the privacy of his locked barracks room.  Appellant testified that the sexual activity was consensual.  Private CA testified that appellant’s sexual advances were forcible and nonconsensual.
We find that the factual portions of the first two pages of appellant’s second sworn statement describing the incident with PVT CA to be credible.  This sworn statement was admitted into evidence at trial without any defense objection.  Appellant and PVT CA engaged in mutual kissing while lying on appellant’s bed in his barracks room.  The door was locked and the main lights were turned off by appellant’s roommate as he left their barracks room.  No third party was present.  Appellant fondled PVT CA’s breast, “perform[ed] oral sex on her,” and also “lick[ed] her rectum.”  Private CA testified that appellant “used his tongue and he put it inside [her] vagina.”
In response to appellant “licking her rectum,”
 and while he held her feet over her head, PVT CA “kind of jumped and moved trying to put her legs down.”  After PVT CA lowered her legs, appellant got on top of her and momentarily penetrated her vagina with his penis.  She moved again.  “[A]t that point [appellant] realized she did not want to have sex with [him],” and he ended his sexual advances.  When appellant licked PVT CA’s rectum and attempted to penetrate her vagina with his penis, she stated several times, “I can’t do this.”  At some point during the sexual activity, appellant put his finger into PVT CA’s vagina.   
Appellant admitted to the CID agent interviewing him that he committed “anal sodomy” on PVT CA “when [he] licked her butt.”  Appellant’s statement did not provide further details regarding the penetration of her anus with his tongue.  Private CA testified that appellant “licked [her] rectum.”
Appellant was found not guilty of rape, forcible sodomy, and indecent assault.  He was charged with indecent assault for licking PVT CA’s rectum, penetrating her vagina with his finger, and fondling her breast under her shirt and bra.
  However, appellant was found guilty of indecent acts for the same conduct enumerated in the indecent assault specification.  He was also found guilty of consensual sodomy.  No evidence of a barracks policy prohibiting appellant’s conduct was presented.
DISCUSSION
Sodomy

Standard of Proof

A “contextual, as applied analysis, rather than facial review” of Article 125, UCMJ, is necessary to review convictions for non-forcible sodomy, particularly in the military environment.  United States v. Marcum, 60 M.J. 198, 205 (C.A.A.F. 2004).
Precedent

Until recently, consensual sodomy in violation of Article 125, UCMJ, required only that an accused engage in “unnatural carnal copulation.”
   However, in Lawrence, 539 U.S. at 572, the Supreme Court recognized “an emerging awareness that liberty gives substantial protection to adult persons in deciding how to conduct their private lives in matters pertaining to sex.”  The Court stated, “‘It is a promise of the Constitution that there is a realm of personal liberty which the government may not enter.’”  Id. at 578 (quoting Planned Parenthood of Southeastern Pa. v. Casey, 505 U.S. 833, 847 (1992)).  The Court held that two adults who engage in private, intimate, consensual, sexual behavior are “entitled to respect for their private lives.  The State cannot demean their existence or control their destiny by making their private sexual conduct a crime.  Their right to liberty under the Due Process Clause gives them the full right to engage in their conduct without the intervention of the government.”  Id.

In United States v. Stirewalt, 60 M.J. 297, 303-05 (C.A.A.F. 2004), as in Marcum, 60 M.J. at 207-08, the Court of Appeals for the Armed Forces separately affirmed two “non-forcible sodomy” convictions under Article 125, UCMJ.  In both cases, the Court of Appeals for the Armed Forces first “assume[d] without deciding that [the] conduct [fell] within the liberty interest identified by the Supreme Court” because the conduct occurred in an “off-base apartment” and “in private.”  Stirewalt, 60 M.J. at 304; see also Marcum, 60 M.J. at 207.  However, after considering other factors unique to the military environment, the Stirewalt and Marcum Courts determined that the conduct “fell outside any protected liberty interest recognized in Lawrence and was appropriately regulated as a matter of military discipline.”  Stirewalt, 60 M.J. at 304; see also Marcum, 60 M.J. at 208.  This determination was based on the fact that although the sexual conduct occurred off-base and in private, it occurred between service members who, because of their rank and position in the military, were necessarily in a senior-subordinate relationship governed by punitive, service-specific regulations.  Stirewalt, 60 M.J. at 304; see also Marcum, 60 M.J. at 207-08.
Based on the analysis above, the Marcum Court stated, “In the military setting, . . . an understanding of military culture and mission cautions against sweeping constitutional pronouncements that may not account for the nuance of military life.”  Marcum, 60 M.J. at 206.  Consequently, the court reasoned that a “contextual, as applied analysis, rather than facial review” of Article 125, UCMJ, was necessary to review convictions for non-forcible sodomy, particularly in the military environment.  Id. at 205.  Therefore, the correct question when reviewing such a conviction is “whether Article 125 [was] constitutional as applied to Appellant’s conduct.”  Id. at 206.


The Marcum Court outlined the following three-prong test for determining whether a conviction under Article 125, UCMJ, is constitutional in a given case:

First, was the conduct that the accused was found guilty of committing of a nature to bring it within the liberty interest identified by the Supreme Court [in Lawrence]?  Second, did the conduct encompass any behavior or factors identified by the Supreme Court as outside the analysis in Lawrence?  539 U.S. at 578.  Third, are there additional factors relevant solely in the military environment that affect the nature and reach of the Lawrence liberty interest?

Marcum, 60 M.J. 206-07; see also Stirewalt, 60 M.J. at 304.  Consequently, for us to affirm a finding of guilty under Article 125, UCMJ, we must find facts in the record that take appellant’s conduct outside the liberty interest identified in Lawrence and discussed in Marcum and Stirewalt.

Analysis
In Lawrence, the Supreme Court held that a state could not criminalize consensual homosexual sodomy between consenting adults.  See 539 U.S. at 578-79.  The decision in Lawrence concerned the conduct of civilians; the Court did not indicate whether or how its decision would affect consensual sexual acts among service members.  In its supplemental brief, appellate government counsel concede that Lawrence v. Texas applies to the military.  But we cannot accept a position so comprehensive.  In Stirewalt, our superior court held that “constitutional challenges to Article 125 based on the Supreme Court’s decision in Lawrence must be addressed on an as applied, case-by-case basis.”  60 M.J. at 304 (citing Marcum, 60 M.J. at 205).  Accordingly, because appellate government counsel do not wish to contest the applicability of Lawrence, we will treat Lawrence as applicable based on the facts of this case.
  We do not decide whether or how Lawrence might apply to the military generally.

The government urges us to affirm appellant’s convictions for violating Articles 125 and 134, UCMJ, because this case involves more than purely consensual sexual acts between adults.  We asked the government, “what factors if any (from United States v. Marcum, 60 M.J. 198, 206-07 (C.A.A.F. 2004), or otherwise) would permit this court to affirm appellant’s sodomy conviction?”  The government responded by saying that appellant’s conduct was not consensual; that appellant’s barracks room was not private because he shared it with two other soldiers who also had keys; and that PVT CA, the woman with whom appellant engaged in sexual activity, felt concerned and insecure because of the charged incident.

We disagree with the government’s position.  We conclude that the sexual conduct was private.
  We are also bound by the members’ determination that the conduct was either consensual or non-forcible.
  The evidence about PVT CA’s concerns was presented during presentencing, not on the merits.  Our court cannot use evidence from the presentencing proceeding to support a finding of guilty on the merits.


Applying Article 125, UCMJ, as limited by these precedents, we conclude that the evidence does not establish that appellant committed punishable sodomy when he penetrated PVT CA’s vagina with his tongue.  We reach this conclusion for three reasons.  First, according to the evidence, this sexual act occurred during a consensual or non-forcible encounter between two unmarried adult soldiers in the privacy of a locked barracks room.  The record contains no evidence indicating that anyone other than appellant and PVT CA was present in the room.  This conduct is within the liberty interest recognized in Lawrence and Marcum.  


Second, this conduct did not “encompass any behavior or factors identified by the Supreme Court [or the Court of Appeals for the Armed Forces] as outside the analysis in Lawrence.”  See Marcum, 60 M.J. at 206-07.  The conduct did not involve a minor.  See Lawrence, 539 U.S. at 578.  It did not involve prostitution.  Id.  It did not involve “persons who might be injured or coerced or who are situated in relationships where consent might not easily be refused.”  Id.


Finally, there are no “additional factors relevant solely in the military environment that affect the nature and reach of the Lawrence liberty interest.”  Marcum, 60 M.J. at 207.  Appellant described conduct with a peer (another private), with no other military connection except that it occurred in a barracks room.  No evidence was presented on the merits which demonstrated any military necessity to circumscribe his liberty interest in engaging in private, non-commercial, consensual, sexual behavior with another adult.  In sum, the facts of this case demonstrate that Article 125, UCMJ, was unconstitutionally applied to appellant’s sexual conduct. 
Indecent Acts
Standard of Proof

Article 66(c), UCMJ, imposes on this court the duty to affirm only those

findings of guilty that we find correct in law and fact.  We review questions of factual sufficiency de novo.  See Ryder v. United States, 515 U.S. 177, 187 (1995); Weiss v. United States, 510 U.S. 163, 168 (1994).  When testing for factual sufficiency, this court must, “after weighing the evidence in the record of trial and making allowances for not having personally observed the witnesses,” be convinced, itself, that an accused is guilty beyond a reasonable doubt.  United States v. Turner, 25 M.J. 324, 325 (C.M.A. 1987).

Analysis

We conclude that appellant did not commit indecent acts punishable under Article 134, UCMJ, by licking PVT CA’s rectum, fondling her breast, and penetrating her vagina with his finger.

The third element of indecent acts is “that under the circumstances, the conduct of the accused was to the prejudice of good order and discipline in the armed forces or was of a nature to bring discredit upon the armed forces.”  Manual for Courts-Martial, United States (2000 ed.) [hereinafter MCM], Part IV, para. 90(b)(3).
  In this case, the government presented no evidence that appellant’s conduct violated any regulation, that it was prejudicial to good order and discipline, or that it was service discrediting.  Therefore, we must conclude that the proof did not establish a violation of Article 134, UCMJ.

CONCLUSION
The findings of guilty of Charge II and its Specification and Specification 1 of Charge III are set aside and dismissed.  The remaining findings of guilty are affirmed.  Because of the disparity between the seriousness of the offenses we set aside, as compared to the offense that we affirm (false swearing), we lack confidence that we have sufficient information to reassess the sentence.  We cannot reliably affirm “only so much of the sentence as ‘would have been imposed at the original trial absent the error[s].’”  United States v. Eversole, 53 M.J. 132, 133 (C.A.A.F. 2000) (quoting United States v. Taylor, 47 M.J. 322, 325 (C.A.A.F. 1997)) (holding court of criminal appeals abused its discretion in reassessing the sentence after setting aside significant offense).  The sentence is set aside.  The same or a different convening authority may order a rehearing on the sentence.  If the convening authority determines that a rehearing on the sentence is impracticable, he may approve a sentence of no punishment.
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Clerk of Court

� Appellant’s name is shown as “Anthonynoel Sannicolas Meno” on DA Form 2-1 and on the Enlisted Record Brief in his personnel records.  His name is shown as “Anthony N. Meno” on the charge sheet.


* Senior Judge Harvey took final action in this case prior to his retirement.


� During appellant’s first interview, a Criminal Investigation Command (CID) agent asked him, “Do you know what a rectum is?”  Appellant responded, “It is the butt.”





� These particular sexual acts were separately charged indecent assaults, but the military judge consolidated them into a single specification, prior to the entry of pleas, without any objection by counsel at trial.





� Article 125, UCMJ, states that “[a]ny person . . . who engages in unnatural carnal copulation with another person of the same or opposite sex or with an animal is guilty of sodomy.  Penetration, however slight, is sufficient to complete the offense.”


� In United States v. Bullock, ARMY 20030534 (Army Ct. Crim. App. 30 Nov. 2004) (unpub.), and in United States v. Barber, ARMY 20000413 (Army Ct. Crim. App. 7 Oct. 2004) (unpub.), a different panel of our court found that Lawrence applied in the military environment, based upon the facts of those cases, and set aside and dismissed consensual sodomy convictions.





� See United States v. Sims, 57 M.J. 419, 422 (C.A.A.F. 2002) (holding consensual sexual act in bedroom behind closed but unlocked door with party going on outside room was in private); United States v. Izquierdo, 51 M.J. 421, 423 (C.A.A.F. 1999) (holding consensual sexual intercourse in shared barracks room when no third party present was not public and therefore not indecent); United States v. Leak, 58 M.J. 869, 877-78 (Army Ct. Crim. App. 2003) (holding consensual sexual activity in a noncommissioned officer academy office, to which five others had keys, was not public and therefore not indecent), rev. granted, 59 M.J. 473 (C.A.A.F. 2004) (pending opinion). 





� The military judge instructed the members that consensual sodomy differed from forcible sodomy in that the conduct had to be forcible and without consent.  The military judge also instructed the members about mistake of fact as a defense to forcible sodomy and indecent assault.  The members ultimately convicted appellant of offenses not involving force or lack of consent.  Our superior court “has expressly held that a Court of [Criminal Appeals] may not make findings of fact contradicting findings of not guilty reached by the factfinder.”  United States v. Smith, 39 M.J. 448, 452-53 (C.M.A. 1994) (limiting our factfinding authority under Article 66, UCMJ).





� See United States v. Boland, 1 M.J. 241, 242 (C.M.A. 1975) (“A fact essential to a finding of guilty must appear in the evidence presented on the issue of guilt; it cannot be extracted from evidence presented in other proceedings in the case, although both proceedings are fully recorded and are a part of the entire record of the case.”); United States v. Harding, __ M.J. __, 2005 CCA LEXIS 126, slip op. at 8-13 (Army Ct. Crim. App. 29 Apr. 2005) (finding evidence from the presentencing proceeding cannot be used to support the providence of an appellant’s guilty plea where providence inquiry “is a substitute for a contested trial”); United States v. Estrella, 21 M.J. 782, 783 (A.C.M.R. 1986) (“[This court] must derive the facts essential to [its] conclusion[s] from the evidence on the merits below . . . .”) (emphasis added); United States v. Hill, 39 M.J. 712 (N.M.C.M.R. 1993) (finding evidence presented to members on the merits insufficient to establish accused’s guilt beyond a reasonable doubt even though critical link was later introduced during presentencing proceeding).


� This provision is unchanged in the current MCM, 2002.





� Our opinion should not be construed to mean that we conclude sexual conduct, such as appellant’s, is always legal.  We could affirm a violation of Article 134, UCMJ, if, for example, there was proof beyond a reasonable doubt presented on the merits that appellant’s sexual conduct occurred in public, i.e., was “open and notorious,” see note 6, supra, or adversely affected PVT CA’s duty performance.





� Based upon the relief granted, we need not act upon the remaining assignment of error concerning excessive forfeitures.  However, if a rehearing is ordered, we remind the convening authority that he or she may not approve a sentence “in excess of or more severe than the sentence ultimately approved . . . following the previous trial.”  Rule for Courts-Martial [hereinafter R.C.M.] 810(d)(1).  Therefore, if confinement is adjudged, the convening authority may not approve any confinement.  The convening authority also “should not deprive [appellant] of more than two-thirds pay for any month” should a forfeiture of pay and allowances be adjudged.  R.C.M. 1107(d)(2) discussion.
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