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MEMORANDUM OPINION
---------------------------------------

Per Curiam:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of absence without leave (AWOL), AWOL terminated by apprehension, disrespect toward a superior commissioned officer, willfully disobeying a superior commissioned officer, wrongful use of marijuana and cocaine (one specification each), wrongful distribution of cocaine, and wrongful distribution of ecstasy* on divers occasions in violation of Articles 86, 89, 91, 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 889, 891, and 912a [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for two years, and forfeiture of all pay and allowances.  This case is before the court for review pursuant to Article 66, UCMJ.
The staff judge advocate’s post-trial recommendation (SJAR) and the attached case abstract, submitted to the convening authority pursuant to Rules for Courts-Martial [hereinafter R.C.M.] 1104(e) and 1106, contain several errors.  These errors merit discussion and relief.
Appellant pleaded guilty to AWOL terminated by apprehension.  After pleas but before findings, the military judge amended the AWOL termination date from 20 December 2002 to 17 November 2002 to conform to the facts as described by appellant.  The SJAR abstract does not reflect this amendment to Specification 2 of Charge I.

Appellant also pleaded guilty to distributing ecstasy on divers occasions.  After pleas but before findings, the military judge amended the start date of this offense from 1 April 2000 to 29 January 2001, to conform to the facts as appellant described them.  The military judge found appellant guilty of the charged offense as amended.  The SJAR abstract, however, does not include the plea and finding for Specification 5 of the Additional Charge.  The abstract also fails to reflect the military judge’s amendment to the start date of this offense.  Moreover, the SJAR abstract does not include the words “on divers occasions” in the gist of the offense.
Staff judge advocates are required to include in the SJAR “concise information as to . . . [t]he findings . . . adjudged by the court-martial[.]”  R.C.M. 1106(d)(3)(A).  Unless indicated otherwise in his action, a convening authority approves the findings as stated in the SJAR.  United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  “[T]o the extent that [the SJAR] misstates the findings adjudged, the action taken in reliance thereon is in error[.]”  Id.  In appellant’s case, the SJAR abstract omitted the plea and finding for Specification 5 of the Additional Charge.  Since the SJAR was silent concerning that finding, we cannot infer the convening authority tacitly approved it.  Id. at 345.  Accordingly, our review of the “findings and sentence as approved by the convening authority” under Article 66, UCMJ, cannot proceed in this case.  We will return this case to clarify the findings.
The convening authority’s action, dated 26 June 2003, is set aside.  The record of trial will be returned to The Judge Advocate General for a new R.C.M. 1106 SJAR and action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.






Clerk of Court

* The drug 3,4-methylendioxymethamphetamine is also known as ecstasy, a popular drug of abuse among adolescents and young adults because of its combination of hallucinogenic and stimulant effects.  See DEA [Drug Enforcement Agency] Briefs & Background, Drugs and Drug Abuse, Drug Descriptions, at � HYPERLINK "http://www.usdoj.gov/" ��http://www.usdoj.gov/� dea/concern/concern.htm (last visited 20 Sept. 2005).  Ecstasy is a Schedule I controlled substance under federal law, and has been since 1988.  See Schedules of Controlled Substances; Scheduling of 3,4-Methylenedioxy-methamphetamine (MDMA) Into Schedule I of the Controlled Substances Act; Remand, 53 Fed. Reg. 5,156 (22 Feb. 1988) (codified as amended at 21 C.F.R. § 1308.11(d)(11) (2005)); see generally United States v. Reichenbach, 29 M.J. 128 (C.M.A. 1989) (discussing placement of MDMA on Schedule I).





PAGE  
3

