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MEMORANDUM OPINION
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HARVEY, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of failure to obey a lawful general regulation and obstruction of justice, in violation of Articles 92 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 892 and 934 [hereinafter UCMJ].  On 22 June 1999, the convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for 220 days, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority directed that appellant receive 111 days of confinement credit for pretrial confinement served.  This case is before the court for mandatory review under Article 66, UCMJ.

Appellant raises three assignments of error (AE).  We disagree with appellant’s assertions that he was denied his right to a speedy trial (AE I) and that he is entitled to additional confinement credit under Article 13, UCMJ, due to some of the conditions of his pretrial confinement (AE III).

We agree with appellant’s assertion that the military judge erred in accepting appellant’s pleas of guilty to the Specification of Charge III and Charge III (AE II) because the providence inquiry failed to establish that appellant violated United States Army Signal Center and Fort Gordon Regulation 210-13 [hereinafter USASC & FG Reg. 210-13].  We also conclude that the evidence during the contested phase of the trial failed to establish appellant’s guilt of the Specification of Charge III and Charge III, and that sentence relief is warranted.  We will take corrective action in our decretal paragraph.

Providence of Violation of a General Regulation

Appellant pleaded guilty without a stipulation of fact or a pretrial agreement to the Specification of Charge III and Charge III, which alleged that “on or about and between 26 and 28 July 1998,” appellant violated USASC & FG Reg. 210-13, a lawful general regulation, “by wrongfully possessing and transporting an unregistered firearm on Fort Gordon.”  During the Care
 inquiry, the military judge advised appellant of USASC & FG Reg. 210-13, Appendix B, paragraph 12 which states:  “Privately-owned firearms will not be taken into barracks or squad rooms at any time, except those weapons being transported through barracks to and from the arms room in a direct line of travel from the barracks entrance to the arms room.”
  In support of his guilty plea, appellant stated that he drove Private Roach onto Fort Gordon and dropped him off at the company parking lot.  Although appellant did not see Private Roach carrying his .380 caliber, semiautomatic pistol when they left appellant’s apartment in Augusta, Georgia, appellant assumed that Private Roach had his pistol with him because he never left it at appellant’s apartment.  Appellant said he did not know whether Private Roach’s pistol was registered on post, and no information was presented to show that the gun was not registered.  The military judge found appellant’s guilty plea to be provident and accepted it.  Because appellant never indicated whether he or Private Roach took Private Roach’s pistol into the barracks or to the arms room, the providence inquiry was defective.

We review a military judge's acceptance of a guilty plea for an abuse of discretion.  United States v. Eberle, 44 M.J. 374, 375 (1996).  We will not overturn a military judge’s acceptance of a guilty plea unless the record of trial shows a substantial basis in law and fact for questioning it.  United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).

A providence inquiry into a guilty plea must establish that the accused believes and admits that he is guilty of the offense, and that the factual circumstances admitted by the accused objectively support the guilty plea.  United States v. Garcia, 44 M.J. 496, 497-98 (1996) (citing United States v. Higgins, 40 M.J. 67, 68 (C.M.A. 1994); United States v. Davenport, 9 M.J. 364, 367 (C.M.A. 1980)).  Should the accused set up a matter inconsistent with the plea at any time during the proceeding, the military judge either must resolve the inconsistency or reject the guilty plea.  Garcia, 44 M.J. at 498; Davenport, 9 M.J. at 367; UCMJ art. 45(a).

Appellant’s failure to admit how he violated the regulation fails to meet the requirements of a Care inquiry and Article 45(a), UCMJ.  We hold that the record of trial raises a substantial, unresolved question of law and fact as to the providence of appellant's guilty pleas to violating USASC & FG Reg. 210-13, and that the findings of guilty based on these pleas must be set aside.

Sufficiency of Evidence of Violation of a General Regulation

After the providence inquiry was concluded,
 the trial counsel presented additional facts pertaining to the Specification of Charge III and Charge III during the contested phase of appellant’s court-martial.
  Around 20 July 1998, appellant sold his .380 caliber pistol to Private Roach, who lived in the barracks.  On 26 July 1998, Private Roach fired his pistol twice from the window of appellant’s car over the heads of two soldiers who were sitting on the hood of another car at an off-post parking lot.  Two days after the shooting, appellant drove Private Roach from the barracks to Wilkerson Lake, located on Fort Gordon, where Private Roach threw his pistol into the water.  There was no evidence presented on the merits regarding whether Private Roach’s pistol was registered on post, or whether appellant knew Private Roach was carrying his pistol when appellant drove Private Roach from his barracks to Wilkerson Lake.

After the sentencing phase of appellant’s court-martial was completed, the military judge made the following specific findings as to the Article 92, UCMJ, offense:

The Article 92 offense is the disobedience of the order by wrongfully transporting a weapon on Fort Gordon.  In my view, his possession and transport of Private Roach and the handgun between 26 and 28 July to Wilkerson [Lake] is just as serious as knowingly transporting any other contraband such as narcotics or stolen property and a serious offense.


The test for legal sufficiency is whether, when viewed in a light most favorable to the government, a rational fact finder could have found all essential elements of the offense beyond a reasonable doubt.  Jackson v. Virginia, 443 U.S. 307, 319 (1979).  The test for factual sufficiency is whether, after weighing the evidence and making allowances for not having personally observed the witnesses, we are convinced beyond a reasonable doubt that the evidence supports appellant's guilt.  United States v. Turner, 25 M.J. 324, 325 (C.M.A. 1987).

Government appellate counsel assert that appellant violated paragraph 7 of USASC & FG Reg. 210-13 by bringing a privately-owned weapon onto the installation for purposes other than target shooting on a firing range, hunting, or registering the weapon.
  Because there was no evidence presented on the merits regarding how, why, or when Private Roach’s firearm was brought onto Fort Gordon, there is insufficient evidence to establish beyond a reasonable doubt that appellant violated paragraph 7 of USASC & FG Reg. 210-13  and the findings of guilty of the Specification of Charge III and Charge III must be set aside.  UCMJ art. 66(c).

Waiver of Automatic Forfeitures

Although not raised by appellant, we note that the staff judge advocate’s recommendation (SJAR) was incomplete because the SJAR failed to state that the military judge recommended, “that the Convening Authority approve a discretionary allotment in the amount of $600.00 pay per month for the period of confinement” to appellant’s wife “for her support and the support of his daughter.”  See Rule for Courts-Martial 1106(d)(3)(B); United States v. Lee, 50 M.J. 296, 297 (1999).  The defense submission to the convening authority failed to mention the SJAR’s omission.  We will moot any claim of prejudice by appellant on this issue when we reassess his sentence in our decretal paragraph.  UCMJ art. 66(c); Lee, 50 M.J. at 297-98 (finding prejudice to the accused under similar circumstances) (citing United States v. Wheelus, 49 M.J. 283, 288 (1998)).

The findings of guilty of the Specification of Charge III and Charge III are set aside, and the Specification of Charge III and Charge III are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence in light of the errors noted and the entire record, and applying the criteria of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a bad-conduct discharge and reduction to Private E1.

Judge CANNER and Judge CARTER concur.
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Clerk of Court

� United States v. Care, 18 U.S.C.M.A. 535, 40 C.M.R. 247 (1969).





� Appellant was not charged with violating any particular provision of USASC & FG Reg. 210-13.  Appellant’s defense counsel agreed with the military judge’s statement that one of the applicable provisions of USASC & FG Reg. 210-13 was Appendix B, paragraph 12.





� The military judge deferred findings until after the contested phase of appellant’s court-martial.





� It is unclear whether the military judge found appellant guilty of Charge III and its Specification based upon appellant’s guilty plea, or pursuant to the evidence presented on the merits, or both.





� Firearm owners have three working days after arrival on the installation or after obtaining the firearm to register it.  USASC & FG Reg. 210-13, para. 7(b).
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