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MEMORANDUM OPINION
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MERCK, Judge:


Pursuant to mixed pleas, the appellant was found guilty by a military judge of two specifications of conduct unbecoming an officer in violation of Article 133, Uniform Code of Military Justice, 10 U.S.C. § 933 [hereinafter UCMJ].  A general court-martial composed of officer members sentenced the appellant to a dismissal, confinement for thirty (30) days, and forfeiture of $1,375.00 pay per month for one month.  The convening authority approved the sentence as adjudged.  


This case is before the court for automatic review pursuant to Article 66, UCMJ.  We have considered the record of trial, the assignment of error,
 the matter personally raised by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the government’s reply thereto.  We have determined that the appellant’s Grostefon assertions entitle him to no relief.  However, we have determined that the appellant’s assignment of error is meritorious and will grant appropriate relief.  

FACTS


During the presentencing proceedings, the military judge admitted numerous defense documents, including five officer efficiency reports from October 1993 until October 1996, attesting to the appellant’s good military character.  In rebuttal, the government offered Prosecution Exhibit 5, a general officer memorandum of reprimand, dated 6 January 1995.  The memorandum reprimanded the appellant for highly inappropriate comments of a sexual nature to a lower ranking female in his unit and to three wives of soldiers assigned within his brigade between May and October 1994.  The appellant initially objected to the authenticity of Prosecution Exhibit 5 and argued that the government was improperly attempting to rebut the appellant’s duty performance with off duty conduct.  


At trial, the government argued that Prosecution Exhibit 5 was admissible both as a hearsay exception under the provisions of Military Rule of Evidence 803(6),
 Records of regularly conducted activity, and under Military Rule of 

Evidence 803(8), Public records and reports [hereinafter Mil. R. Evid.].
  In support of this position, the government offered, and the military judge considered, two documents as appellate exhibits:  (1) The affidavit of Kathy Shepard, paralegal in the military justice section, office of the staff judge advocate in which she stated that part of her regular duties required her to prepare and process general officer memorandums of reprimand, ensure that they were properly filed, and maintain a file copy.  She “prepared, processed and maintained [prosecution exhibit 5] in the course of the regularly conducted business of the Military Justice Section, OSJA, 1st ID[;]” and (2) a document that purports to be the fifth endorsement to Prosecution Exhibit 5, in which the issuing authority, Major General L. D. Holder, stated that after reviewing the “enclosed acknowledgement” by the appellant,
 he directed that the reprimand be filed in the appellant’s Military Personnel Records Jacket (MPRJ) until 5 January 1998 or until the appellant’s transfer from 1st Infantry Division, the general court-martial jurisdiction, whichever occurred first.

The military judge admitted Prosecution Exhibit 5 under the theory that the affidavit of Kathy Shepard and the endorsement by the issuing authority, Major General L. D. Holder, established the foundation for its admission under Mil. R. Evid. 803(6) and Mil R. Evid. 803(8).
  The appellant requested the military judge to reconsider his ruling, stating that the government had failed to establish a sufficient foundation to admit Prosecution Exhibit 5 as an exception to the hearsay rule under Mil. R. Evid. 803(6) and Mil. R Evid. 803(8).  The military judge reconsidered his ruling and adhered to his earlier decision stating that Prosecution Exhibit 5 related to the appellant’s duty performance and rebutted statements of fact presented in the defense case.  

DISCUSSION


The standard of review is whether the military judge clearly abused his discretion.  United States v. Clemente, 50 M.J. 36 (1999); United States v. Sullivan, 42 M.J. 360, 363 (1995); United States v. Rust, 41 M.J. 472, 478 (1995).  


In 1984, the President added the R.C.M. 1001 rules to the Manual for Courts-Martial
 [hereinafter MCM].  The purpose of these rules is to allow “presentation of much of the same information contained in a presentence report, but . . . within the protections of an adversarial proceeding, to which rules of evidence apply, although they may be relaxed for some purposes.” See MCM, A21-67 (citation omitted); R.C.M. 1001(c)(3).  “The key is whether the evidence fits within one of the rules and is relevant and reliable.”  Clemente, 50 M.J. at 37; United States v. Ariail, 48 M.J. 285 (1998).


The function of rebuttal is to explain, repel, counteract, or disprove defense evidence.  United States v. Wirth, 18 M.J. 214 (C.M.A. 1984); R.C.M. 1001(d).  The appellant presented documentary evidence attesting to his good military character.  In rebuttal, the government offered and the military judge, over defense objection, admitted Prosecution Exhibit 5 under the provisions of M.R.E. 803(6).  For Prosecution Exhibit 5 to be admissible under M.R.E. 803(6), the government was required to produce evidence sufficient to establish the trustworthiness of the document and to prove that it was prepared in the normal course of business.  United States v. Schoolfield, 36 M.J. 545, 548 (A.C.M.R. 1992).  

In this case, the government produced no testimony to explain the record-keeping system pertaining to this document or to establish the document’s reliability.  Although the government did attempt, through affidavit, to set forth a foundation establishing that Prosecution Exhibit 5 was a document prepared in the normal course of business, it failed.  This failure was based on the lack of evidence of reliability and trustworthiness.  The government did not explain the improper filing of the document
 and did not offer the missing endorsements, not the least of which would have been the appellant’s acknowledgement.  See United States v. Garces, 32 M.J. 345 (C.M.A. 1991); United States v. Brandell, 35 M.J. 369, 372 (C.M.A. 1992) (quoting with approval the following statement: “[I]n the typical case the proponent will have to present some live testimony to lay the foundation [for a business record];” Stephen A. Saltzburg Et Al., Military Rules of Evidence Manual 954 (4th ed. 1997).  Accordingly, we conclude that the military judge clearly abused his discretion in admitting Prosecution Exhibit 5, and we will grant appropriate relief.


The findings of guilty are affirmed.  Reassessing the sentence on the basis of the noted error, the entire record of trial, and United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a dismissal.


Senior Judge CAIRNS and Judge KAPLAN concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� THE MILITARY JUDGE ABUSED HIS DISCRETION WHEN HE ADMITTED OVER OBJECTION A LETTER OF REPRIMAND WHICH WAS NOT PROPERLY FILED IN ACCORDANCE WITH PERSONNEL REGULATIONS, WHICH WAS NOT SUPPORTED BY ANY FOUNDATIONAL EVIDENCE, AND WHICH WAS MORE PREJUDICIAL THAN PROBATIVE.





� This rule provides for the admission, as an exception to the hearsay rule, of:





Records of regularly conducted activity.  A memorandum, report, record, or data compilation, in any form, of acts, events, conditions, opinions, or diagnoses, made at or near the time by, or from information transmitted by, a person with knowledge, if kept in the course of a regularly conducted business activity, and if it was the regular practice of that business activity to make the memorandum, report, record, or data compilation, all as shown by the testimony of the custodian or other qualified witness, unless the source of information or the method or circumstances of preparation indicate lack of trustworthiness.  The term “business” as used in this paragraph includes the armed forces, a business, institution, association, profession, occupation, and calling of every kind, whether or not conducted for profit.  





� We note that the government did not offer Prosecution Exhibit 5 in aggravation under Rule for Courts-Martial 1001 [hereinafter R.C.M.], however, trial counsel did state that “because of the demise of the MPRJ[,] . . . [he] believe[d] that would be an independent reason to allow it in.”





� The record of trial does not contain the referred to acknowledgement of the appellant or other endorsements.





� Although the military judge ruled that Prosecution Exhibit 5 was admissible under Mil. R. Evid. 803(6) and 803(8), the government, in its brief, abandoned any reliance on Mil. R. Evid. 803(8) to support the admission of Prosecution Exhibit 5.  





� Manual for Courts-Martial, United States (1998 ed.)





� The government conceded that Prosecution Exhibit 5 could not be maintained in the appellant’s MPRJ because a departmental regulation had eliminated the MPRJ.
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