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MEMORANDUM OPINION
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CLEVENGER, Judge:

A general court-martial composed of a military judge alone convicted appellant, in accordance with his pleas, of sodomy with a child under the age of sixteen years, conduct unbecoming an officer and gentleman by possessing and receiving child pornography, indecent acts with a child, receipt of visual depictions of minors engaging in sexually explicit conduct,
 and receipt and possession of child pornography,
 in violation of Articles 125, 133, and 134, UCMJ, 10 U.S.C. §§ 925, 933, and 934.  The judge sentenced appellant to a dismissal, confinement for ten years, and forfeiture of all pay and allowances.  The convening authority approved the sentence as adjudged, but for the forfeitures.  The case is before this court for review under Article 66, UCMJ.

In his assignment of error, appellant asserts: 

APPELLANT’S CONVICTION FOR VIOLATING TITLE 18, U.S.C. §§ 2252A(a)(2) AND 2252A(a)(5)(B) [sic][
] MUST BE SET ASIDE BECAUSE THE STATUTE IS UNCONSTITUTIONALLY VAGUE AND OVERBROAD. 

We disagree.

The government properly points out that in Ashcroft v. Free Speech Coalition, 535 U.S. 234 (2002), the Supreme Court of the United States held that the prohibitions defined in 18 U.S.C. §§ 2256(8)(B) and (D) were overbroad and unconstitutionally infringed upon free speech.  These defining phrases of “child pornography,” being stricken from lawful consideration, leave “child pornography” defined, for purposes of § 2252A, as: 

[A]ny visual depiction, including any photograph, film, video, picture, or computer or computer-generated image or picture, whether made or produced by electronic, mechanical, or other means, of sexually explicit conduct, where – (A) the production of such visual depiction involves the use of a minor engaging in sexually explicit conduct; . . . (C) such visual depiction has been created, adapted, or modified to appear that an identifiable minor is engaging in sexually explicit conduct.

The Supreme Court’s majority opinion makes clear that a “minor” as defined in       § 2256(1) means an actual person and not a created representation of a person, however realistic it may appear due to computer enhanced technology or other technical or artistic skill by the creative pornographer.  These “virtual images” of minors, even when depicted as engaging in sexually explicit conduct, as defined in §2256(2), remain within the First Amendment’s
 free speech ambit.
 

Appellant pled guilty to Specification 2 of Charge II, alleging a violation of    § 2252(a)(2).  For that provision, the definition of “child pornography” is not an issue.  The military judge explained, however, the elements of the crime by saying, “This offense involves the receipt of visual depictions.  ‘Visual depictions’ include data stored on a computer disc or by electronic means which is [sic] capable of conversion into a visual image.  The visual depiction must be of an actual child, not a computer[-]generated or virtual child.”  While this “actual child” language is not in the § 2256(5) definition of “visual depiction,” the military judge’s definition, unchallenged by appellant or the government at trial, added clarity and certainty to the offense.  When the judge asked, “The visual depictions were of actual human children engaging in such sexually explicit conduct; is that correct?”, appellant answered, “To the best of my knowledge, Your Honor.”  Later when the judge referred to the 2,728 individual visual depictions at issue in Specification 2 colloquially as “child pornography,” appellant quibbled about the exact number of images he had received and the exact nature of the sexually explicit conduct illustrated by the small set of sample images in Prosecution Exhibit 3.  The judge resolved appellant’s rationalization by asking,  “Do you have any hesitation in admitting to me that these visual depictions were of minors and that you knew they were a minor when you received them?”  Appellant responded, “I do not have any hesitation, Your Honor.”

Now on appeal, appellant attacks his conviction of Charge II, Specification 3, a violation of § 2252A(a)(2).  In the providence inquiry concerning appellant’s plea of guilty to this offense, the judge listed the elements and then told appellant, “[B]esides the definitions I gave you earlier, which again apply to this specification, I will now define child pornography as used in the United States Code.”
  The judge then extemporized, “‘Child pornography’ essentially means any visual depiction, to include any photograph[] or computer[-]generated image, or picture of a minor engaging or appearing to engage in sexually explicit conduct.”  
By this language, incorporating his earlier definition of visual depiction, which specified the involvement of an “actual” minor, the judge significantly restricted the scope of the statute.  Specifically, he did not include any reference to §§ 2256(8)(B) or (D)’s definitional aspects declared unconstitutional by the Supreme Court.  Again, there was no challenge by either party at trial to the definition used by the judge to describe appellant’s offense.  Because the judge’s restrictive definition limited appellant’s § 2252A(a)(2) offense in Specification 3 of Charge II to the receipt of child pornography in the form of visual depictions of actual minors engaged in sexually explicit conduct, the unconstitutional statutory overbreadth of   §§ 2256(8)(B) and (D) has no impact on appellant’s conviction for this offense.  

Although not raised by appellant, the nature of the offense in Specification 2 of Charge III
 also requires examination in light of Ashcroft.  Here, the government elected to charge a violation of Article 133, UCMJ, by alleging that appellant’s act of “wrongfully, dishonorably, and knowingly [receiving and possessing] child pornography, as defined in Title 18, United States Code, Section 2256(8), that was transported by computer in interstate or foreign commerce,” was conduct unbecoming an officer and gentleman.  The issue arises because the guilty plea tendered to this offense apparently encompasses the whole § 2256(8)’s definition of child pornography as it was written in the law before Ashcroft.  However, we conclude no relief is necessary.
  First, here again the judge told appellant that the “definition of child pornography is the definition that I have already given to you.”  That is, the judge continued to apply his own restrictive interpretation to the statute defining child pornography, without any objection thereto by appellant or the government.  Second, even if the specification must be interpreted literally in light of its apparently direct language, the unconstitutional (B) and (D) sub-provisions of § 2256(8) are severable.  As the Supreme Court said in Champlin Ref. Co. v. Comm’n, 286 U.S. 210, 234 (1932), “[t]he unconstitutionality of a part of an Act does not necessarily defeat . . . the validity of its remaining provisions.”  Here, the remaining portions of § 2256(8), both sub-provisions (A) and (C) of the definition of “child pornography,” can be read separately to address discrete types of images that the Congress sought to prohibit from being possessed or received.  Accordingly, all the child pornography offenses to which appellant pled guilty and for which he stands convicted, may be affirmed, even in light of the Ashcroft case.

We have considered the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  By a motion to attach appellate exhibits, which this court granted, the government has produced pay records that are undisputed by appellant.  These records show that, as agreed to by the convening authority in the pretrial agreement and as directed in his initial promulgating action, appellant’s dependant spouse was paid his forfeited pay and allowances pursuant to Article 58b, UCMJ.  Thus, no relief is warranted.

Accordingly, the findings of guilty and the sentence are affirmed. 


Senior Judge CHAPMAN and Judge STOCKEL concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� Appellant was convicted under Article 134, Uniform Code of Military Justice [hereinafter UCMJ], of violating 18 U.S.C. § 2252(a)(2).





� Appellant was convicted under Article 134, UCMJ, of violating 18 U.S.C. 


§ 2252A(a)(2).





� Appellant was neither charged with nor convicted of any violation of 18 U.S.C.     § 2252A(a)(5)(B).





� U.S. Const. amend. I.





� Although not at issue here, where the pornographer/pornophile “morphs” an image, by using an actual, identifiable (See § 2256(9)) minor person’s image and via image alteration technology causes it to appear that the actual, identifiable minor person is engaging in sexually explicit conduct, that “morphed” image is outside the ambit of First Amendment protection.





� Earlier the judge had appended relevant portions of 18 U.S.C. §§ 2252, 2252A and 2256 to the record as Appellate Exhibit III.  He asked if appellant had looked “at the US Code sections that [he was] charged with violating.”  Appellant replied, “Just the – the general description of it, Your Honor.  I have not gone into the actual law book.”  Thus, we may reasonably conclude here that appellant was not confused by, and did not rely on his prior knowledge of the precise codal definitions in tendering his pleas of guilty.





� We note the authenticated record of trial reports that in the providence inquiry the judge said “Title 18, United States Code, Section 2256(a)” where “Title 18, United States Code, Section 2256(8)” would be expected to appear.  There is no § 2256(a) provision in the Code.  The content of the discussion between the judge and appellant makes it clear that the § 2256(8) definition of “child pornography,” as cited in the specification on the charge sheet, was at issue.  We are satisfied that “(a)” is properly read here as “(8)”.  But, trial counsel and trial judges are cautioned to take care to review and correct records of trial before authentication.  See Rules for Courts-Martial 1103(i) and 1104.





� The offense addressed appellant’s receipt and possession of child pornography on a personal computer at his off-post, private, local economy home in Hackenheim, Germany.  This behavior was similar to, but separate and distinct in both time and place, from that alleged in Charge II, Specifications 2 and 3, “crimes and offenses not capital,” under Article 134, UCMJ.  
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