BRAZELL – ARMY 9701215


UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

JOHNSTON, SQUIRES, and ECKER

Appellate Military Judges

UNITED STATES, Appellee

v.

Specialist REGINALD S. BRAZELL

United States Army, Appellant

ARMY 9701215

1st Infantry Division

F. Kennedy III, Military Judge

For Appellant:  Colonel John T. Phelps II, JA; Lieutenant Colonel Michael L. Walters, JA; Major Holly S.G. Coffey, JA;  Captain Jodi E. Terwilliger-Stacey, JA (on brief).

For Appellee:  Colonel Joseph E. Ross, JA; Major Virginia G. Beakes, JA; Major Lyle D. Jentzer, JA (on brief).

2 June 1998

-----------------------------------------

MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


Pursuant to his pleas, the appellant was convicted by a military judge at a general court-martial of wrongful appropriation, larceny, making and uttering worthless checks, and one specification of housebreaking, in violation of Articles 121, 123a, and 130, Uniform Code of Military Justice, 10 U.S.C. §§ 921, 923a, and 930 (1988)[hereinafter UCMJ].  He was sentenced to a bad-conduct discharge, confinement for twenty-two months, forfeiture of all pay and allowances, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority approved only so much of the sentence as provided for twenty months of confinement and otherwise approved the sentence.


Appellant contends:  (1) that the staff judge advocate’s post-trial recommendation contained prejudicial legal error in asserting that the appellant had been convicted of two specifications of housebreaking rather than one; (2) that the staff judge advocate failed in the addendum to the recommendation to respond to or comment on the legal error; and  (3) that the convening authority failed to consider the legal error before acting on the case.  Appellate government counsel concede prejudicial error and agree that a new review and action is the appropriate remedy.


Because the acting staff judge advocate did not comment in the addendum about the discrepancy between the number of housebreaking offenses of which appellant was convicted, we cannot discern whether the convening authority regarded the appellant’s assertion as correct, incorrect, or deceitful.  See United States v. Jones, 36 M.J. 438 (C.M.A. 1993).  Appellant may not receive clemency even if the recommendation from the staff judge advocate to the convening authority is completely accurate as to the number of offenses involved.  It is very difficult to determine how a convening authority would have exercised his broad discretion under these circumstances.  See United States v. Craig, 28 M.J. 321 (C.M.A. 1989).  We note, however, that this appellant has received numerous awards for wartime service and other arduous assignments.  


The action of the convening authority, dated 24 November 1997, is set aside.  The record of trial will be returned to The Judge Advocate General for a new action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.
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