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VOWELL, Judge:


A military judge sitting as a general court-martial convicted the appellant, pursuant to his pleas, of use of marijuana (three specifications), possession of marijuana, possession of marijuana with intent to distribute, distribution of marijuana on divers occasions, and assault consummated by a battery, in violation of Articles 112a and 128, Uniform Code of Military Justice, 10 U.S.C. §§ 912a and 928 [hereinafter UCMJ].  The military judge sentenced the appellant to a bad-conduct discharge, confinement for ten months, and forfeiture of all pay and allowances.  In accordance with the terms of a pretrial agreement, the convening authority reduced the period of confinement to eight months and approved the remainder of the sentence as adjudged.  

Initially, the appellant was confined in the United States Army Confinement Facility, Europe (USACFE), located in Mannheim, Germany.  He remained there from 18 June 1999 to mid-October 1999, and was thereafter transferred to the Regional Confinement Facility located at Fort Knox, Kentucky, where he served the remainder of his approved sentence to confinement.  

In this Article 66, UCMJ, appeal, the appellant asserts that guards at the USACFE subjected him to cruel and unusual punishment, in violation of the Eighth Amendment and Article 55, UCMJ.  We agree.

By affidavits, the appellant has established that he was one of several inmates confined in the USACFE who were struck in the testicles by confinement facility guards under the guise of frisk searches upon leaving the dining facility.  These assaults occurred multiple times over the nearly four-month period the appellant spent in the USACFE.  While the government has provided two affidavits from USACFE personnel and two additional documents, the affidavits and other documents do not directly rebut the allegations of mistreatment made by the appellant and other inmates.
  

As the government has failed to produce any evidence directly contradicting the appellant’s allegations and has not requested a post-trial hearing pursuant to United States v. DuBay, 17 U.S.C.M.A. 147, 37 C.M.R. 411 (1967), we will apply the third principle of United States v. Ginn, 47 M.J. 236, 248 (1997).  The appellant’s affidavits are factually adequate to resolve this issue and the government has provided insufficient information to contest the relevant facts; hence, we may decide the legal issue raised by the appellant on the basis of the uncontroverted facts.

JURISDICTION

We have jurisdiction to consider the appellant’s claims.  See United States v. Sanchez, 53 M.J. 393, 395-98 (2000) (implicitly reaffirming military courts’ jurisdiction over post-trial claims of cruel and unusual punishment by deciding the merits of the issue).  Our own court has exercised jurisdiction in a case presenting these same issues.  See United States v. Kinsch, ARMY 9900250, 2000 CCA LEXIS 237 (Army Ct. Crim. App. Oct 27, 2000).  

CRUEL AND UNUSUAL PUNISHMENT

In addressing inmate claims of cruel and unusual punishment as the result of excessive use of force, the Supreme Court has stated:  “When prison officials maliciously and sadistically use force to cause harm, contemporary standards of decency always are violated.”  Hudson v. McMillian, 503 U.S. 1, 9 (1992) (citation omitted).  The Supreme Court has applied a two-pronged test to determine if a prison official has violated the Eighth Amendment:  (1) the deprivation of rights must be, objectively, serious; and (2) the prison official must have a culpable state of mind.  Farmer v. Brennan, 511 U.S. 825, 834 (1994). 

While the appellant has not established any permanent or lasting injury from this treatment, we are satisfied that the physical pain he suffered and the mental anguish he endured at the prospect of continuing abuse, as described by the appellant in his affidavit, constitute an injury sufficient to meet the first prong of the Farmer test.   

With regard to Farmer’s second prong, we find that USACFE guards, including a noncommissioned officer, maliciously and sadistically subjected the appellant to repeated and unwarranted “karate chops” to his testicles.  While the government’s affidavits establish that groin area searches are necessary and proper for control of inmates, they fail to rebut the affidavits reflecting that the degree of force used against the appellant and other inmates was malicious and sadistic in purpose.  

EXHAUSTION OF ADMINISTRATIVE REMEDIES

Our superior court has required an appellant, absent “unusual or egregious circumstances,” to exhaust administrative remedies before seeking relief from an appellate court.  United States v. Miller, 46 M.J. 248, 250 (1997) (requiring use of the prisoner grievance system to exhaust administrative remedies); see also United States v. Coffey, 38 M.J. 290, 291 (C.M.A. 1993) (requiring use of prisoner grievance system and a petition for relief under Article 138, UCMJ, before complaint of cruel and unusual punishment is ripe for appellate review).  The administrative remedies available to an Army appellant are limited.  Paragraph 20-5b of Army Regulation 27-10, Legal Services:  Military Justice (24 June 1996), precludes the use of Article 138, UCMJ, for complaints arising from conditions of confinement.  


While the appellant himself made no complaint to confinement facility officials during the period of mistreatment, we find the cavalier manner in which similar prisoner complaints were handled by the USACFE
 and the dilatory manner in which a similar complaint to the Inspector General
 was handled excuses the appellant’s failure to exhaust administrative remedies prior to raising his complaint before this court.  The appellant’s failure to raise complaints of maltreatment with prison officials is, however, one factor we may consider in determining what relief is warranted in this case.  

RELIEF

Based on the unrebutted assertions of fact regarding his treatment contained in the post-trial affidavits submitted by the appellant, we find that this treatment violated both the constitutional and statutory prohibitions against cruel and unusual punishment.  We must, therefore, determine if the sentence as approved by the convening authority, in light of the conditions of confinement under which it was served, was appropriate.


The appellant avers that during the four-month period he was held in the USACFE, guards were physically and verbally abusive to him.  Like the appellant in Kinsch, the appellant was subjected to repeated frisk searches upon leaving the dining facility.  These searches involved “karate chops” to the appellant’s testicles on nine to eleven occasions.  Although the degree of force was significant, the appellant did his best to bear the pain and remain standing because he observed that other inmates who doubled over in pain were threatened with further abuse.  The appellant’s assertions are buttressed by the affidavit of another prisoner, Ryan G. Gronewald, who stated that he observed one noncommissioned officer guard strike the appellant, among others, in the testicles. 

Considering all the factors set forth in Kinsch, 2000 CCA LEXIS 237, at *27, we conclude that two months of confinement relief are warranted.

The findings of guilty are affirmed.  After considering the entire record, including the appellant’s own submissions pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for six months, and forfeiture of all pay and allowances.


Senior Judge CAIRNS and Judge BROWN concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� The affidavits and documents are indirectly relevant to this issue in that they set forth the standing operating procedure for conducting authorized and proper frisk searches within the confinement facility, and the affiants disclaim any reports through established USACFE channels of improper frisks, except one made by Inmate Jackson.  The affiants acknowledge the allegations made by eight former inmates made after they had departed USACFE.  Additionally, the statements reflect that the U.S. Army, Europe, and the Department of the Army Inspectors General were investigating allegations of mistreatment of inmates, but no investigative reports were released or submitted to this court.  In sum, the government’s attempt to respond to the appellant’s allegation appears weak, if not half-hearted.  At best, the government’s submissions establish that:  (1) only one complaint was made to the person designated to receive such complaints; (2) the affiants never observed any improper conduct by the guards named in the appellant’s submissions; and (3) an inmate might believe a properly conducted groin search was abusive because few guards perform them to standard.  None rebut the specifics of the appellant’s submissions.  





� The affidavit of Ryan G. Gronewald indicates that he, on behalf of himself and several other prisoners being abused, submitted a Department of Defense Form 510 to speak to a senior noncommissioned officer about the abuse.  He avers that the senior noncommissioned officer told him that the guards would not engage in the type of behavior of which he complained.  At some point after Inmate Gronewald made his complaint, the abuse ceased briefly while one of the guards responsible went on leave, but resumed after the guard returned.  While the facility’s sergeant major was aware of the complaint and was looking into the matter, no resolution was communicated to Inmate Gronewald.





� Inmate Gronewald also avers that he made a complaint to the Inspector General, but was never informed what became of his complaint.  
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