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HARVEY, Senior Judge:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of attempting to flee apprehension, failure to go to appointed place of duty (two specifications), disrespect toward a superior commissioned officer, disobeying a superior commissioned officer (four specifications), disobeying a noncommissioned officer (NCO) (three specifications), disrespect in language toward a NCO (two specifications), resisting apprehension, assault upon a NCO (two specifications), and communicating a threat (two specifications), in violation of Articles 80, 86, 89, 90, 91, 95, 128, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 880, 886, 889, 890, 891, 895, 928, and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for 130 days, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved only so much of the sentence as provides for a bad-
conduct discharge, confinement for 120 days,
 forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority ordered 100 days of confinement credit for pretrial confinement served.  The case is before the court for review under Article 66, UCMJ.    


We disagree with appellate defense counsel that the convening authority lacked jurisdiction to refer appellant’s case to court-martial.  We agree with appellate defense counsel that there has been an unreasonable multiplication of charges to the extent that we will dismiss Charge V and its Specification (resisting apprehension) and Specification 1 of Charge VI (attempting to flee apprehension).  We agree with appellate counsel that the staff judge advocate’s post-trial recommendation (SJAR) contains multiple findings errors.  We will take corrective action on the findings
 and reassess the sentence in our decretal paragraph.
I.  Jurisdiction
Appellate defense counsel assert that the record of trial lacks evidence that appellant was assigned to a unit under the jurisdiction of the commander who referred appellant’s case to court-martial.  The Commander, 10th Mountain Division (Light Infantry) retained jurisdiction of deploying soldiers, and transferred to the 10th Mountain Division (Light Infantry) (Rear) jurisdiction of those soldiers remaining at Fort Drum as of 10 December 2001.  Appellant’s case was referred to trial by the Commander, 10th Mountain Division (Light Infantry) (Rear) on 18 December 2001.  Appellate defense counsel assert that appellant may have been assigned to a deployed unit, and as such the Commander, 10th Mountain Division (Light Infantry) (Rear) would not have jurisdiction.  
Appellate government counsel responded with an affidavit from appellant’s unit commander stating that appellant was assigned to his unit, and his unit was assigned to the 10th Mountain Division (Rear) on 19 December 2001, the date appellant’s case was tried.  

The military judge reviewed the documentation concerning the jurisdictional authority of the Commander, 10th Mountain Division (Light Infantry) (Rear), and trial defense counsel asserted there was no jurisdiction issue.
Discussion
“A properly constituted court-martial may try any person subject to the Uniform Code of Military Justice, even if the accused is not under the command of the convening authority.”  United States v. Murphy, 30 M.J. 1040, 1049 (A.C.M.R. 1990), rev’d on other grounds, 50 M.J. 4 (C.A.A.F. 1998) (citing Articles 21 and 22, UCMJ; United States v. Jones, 15 M.J. 890 (A.C.M.R. 1993)).  Courts-martial jurisdiction is not dependent upon the unit to which the accused is assigned, unless such authority has been withheld or limited by a superior convening authority.  Id.    “We presume regularity in the action of the convening authority.”  United States v. Hudson, 27 M.J. 734, 735 (A.C.M.R. 1988) (citing United States v. Hodge, 26 M.J. 596 (A.C.M.R. 1988); United States v. Cunningham, 21 M.J. 585 (A.C.M.R. 1985); United States v. Carman, 19 M.J. 932 (A.C.M.R. 1985)).  The assignment of error alleging lack of jurisdiction is without merit.
II.  Unreasonable Multiplication of the Charges

Appellant pleaded guilty to six specifications relating to his opposition to Sergeant (SGT) Worple-Nomura and Staff Sergeant (SSG) Strande’s efforts to escort him to the first sergeant’s office on 10 September 2001.  Appellant pleaded guilty to attempting to flee apprehension, disobeying a NCO, resisting apprehension, assault upon a NCO (two specifications), and communication of a threat.  The military judge denied trial defense counsel’s motion to dismiss based on an unreasonable multiplication of charges.   
Staff Sergeant Strande told appellant that he and SGT Worple-Nomura had a direct order from the first sergeant for appellant to go to the first sergeant’s office.  Staff Sergeant Strande and SGT Worple-Nomura were walking with appellant across a parking lot.  One of the NCOs said appellant would hear what it was about inside the first sergeant’s office.  Appellant stated to SGT Worple-Nomura and SSG Strande, “I am not going to jail and I would punch any NCO that tried to do so.”  Appellant suddenly pushed SGT Worple-Nomura, and ran to appellant’s car.  But before he could drive away, appellant and the two NCOs struggled in appellant’s car.  Appellant struck SGT Worple-Nomura’s head with his elbow, and slapped SSG Strande’s face with his hand, knocking SSG Strande’s glasses off his face and causing a cut.  

During the providence inquiry, the military judge was concerned about whether and when appellant was informed that he was under apprehension.  Appellant denied that he was specifically informed that he was under apprehension, but he told the military judge that he “heard a rumor . . . they [were] going to send [appellant] to jail or whatever, hold [appellant] at Fort Drum, so [appellant] let the rumors mess up [his] mind.”  However, appellant told the military judge that when he was in his car, he was attempting to get away, and the NCOs were trying to apprehend him for disobeying the order to go to see the first sergeant.  Appellant said he was trying to resist being apprehended, and appellant agreed that he intended to flee apprehension.  
Discussion

Our superior court, in explaining unreasonable multiplication of charges, has urged application of a “reasonableness” standard stating:

In short, even if offenses are not multiplicious as a matter of law with respect to double jeopardy concerns, the prohibition against unreasonable multiplication of charges has long provided courts-martial and reviewing authorities with a traditional legal standard—reasonableness—to address the consequences of an abuse of prosecutorial discretion in the context of the unique aspects of the military justice system. 

United States v. Quiroz, 55 M.J. 334, 338 (C.A.A.F. 2001).  We conclude that it would be unreasonable for us to affirm resisting apprehension and attempting to flee apprehension in light of the other four specifications, particularly in view of the absence of any explicit notification to appellant that he was under apprehension.  See United States v. Diggs, 52 M.J. 251, 255 (C.A.A.F. 2001); United States v. Garcia-Lopez, 16 M.J. 229, 231 (C.M.A. 1983); United States v. Sanford, 12 M.J. 170, 173-74 (C.M.A. 1981).
  We decline to parse the events of 10 September 2001 into disobedience of an NCO’s order, resisting apprehension, attempting to flee apprehension, two assaults and communication of a threat.  We will set aside and dismiss Charge V and its Specification, and Specification 1 of Charge VI in our decretal paragraph.  

III.  SJAR Errors
The SJAR contains eight errors, seven pertained to findings mistakes.  The error unrelated to the findings was that the plea to Specification 4 of Charge I (failure to go to appointed place of duty) was not guilty, when his plea was actually guilty.  
Appellant pleaded not guilty to Specifications 2 and 5 of Charge I (failure to go to appointed his place of duty), and Specification 2 of Charge VI (attempt to disobey a superior commissioned officer).  The military judge dismissed these three specifications at the end of the providence inquiry.  The SJAR erroneously indicates appellant was found guilty of these three specifications.   

Additionally, appellant pleaded guilty by exceptions and substitutions to Specification 5 of Charge IV, and Specification 2 of Charge VII.  Appellant pleaded guilty by exceptions to Charge II and its Specification and Specification 4 of Charge IV.  The military judge amended these four specifications to conform with appellant’s pleas and then announced a finding of guilty to all specifications and charges as amended; however, the SJAR erroneously indicated that appellant was found guilty of these four specifications without including any amendments. 

Discussion
Appellant and his defense counsel filed no objection to these SJAR errors.  See Rules for Courts-Martial 1105 and 1106(f)(4).  Unless indicated otherwise in his action, a convening authority approves the findings as stated in his SJAR.  United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  The convening authority’s purported approval of more aggravated findings than announced at appellant’s trial is a nullity.  Id.; United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994).  We will conform the pleas and findings to the trial court’s findings, and reassess the sentence.
IV.  Conclusion
The remaining assignment of error, urging dismissal of other specifications for unreasonable multiplication of charges, and the assertion made pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), are without merit.  Specifications 2 and 5 of Charge I, Charge V and its Specification, Charge VI and its Specifications are set aside and dismissed.  
The court affirms only so much of the finding of guilty of Charge II and its Specification as finds that appellant did, at or near Fort Drum, New York, on or about 29 August 2001, behave himself with disrespect toward First Lieutenant Kenneth A. Hoisington, his superior commissioned officer, then known by the said appellant to be his superior commissioned officer, by resting his hands on his hips with his fingers in his pockets, and by turning away from First Lieutenant Kenneth A. Hoisington without saluting, in violation of Article 89, UCMJ.   

The court affirms only so much of the finding of guilty of the Specification 4 of Charge IV as finds that appellant, at Fort Drum, New York, on or about 16 July 2001, was disrespectful in language toward Sergeant Harold Kramer and Sergeant Eric Hillman, noncommissioned officers, then known by the said appellant to be noncommissioned officers of the United States Army, who were then in the execution of their office, by saying to them, “we have some dumb NCOs,” or words to that effect, in violation of Article 91, UCMJ.   

The court affirms only so much of the finding of guilty of the Specification 5 of Charge IV as finds that appellant, at Fort Drum, New York, on or about 10 July 2001, was disrespectful in language toward Sergeant Harold Kramer, a noncommissioned officer, then known by the said appellant to be a noncommissioned officer of the United States Army, who were then in the execution of their office, by saying to him, “you can kiss my ass,” or words to that effect, in violation of Article 91, UCMJ.   

The court affirms only so much of the finding of guilty of the Specification 2 of Charge VII as finds that appellant did, at or near Fort Drum, New York, on or about 10 September 2001, assault Sergeant Allen C. Worple-Nomura, who was then known by appellant to be a noncommissioned officer of the United States Army, by pushing him in the chest with open hands, and striking him in the head with his elbow, in violation of Article 128, UCMJ.   

The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for 100 days, forfeiture of $767.00 pay per month until appellant’s discharge is executed, and reduction to Private E1.  All rights, privileges, and property of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision are ordered restored, as mandated by Article 75(a), UCMJ.

Judge BARTO and Judge SCHENCK concur.






FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court 

� Appellate defense counsel raise the possibility that the convening authority may have approved more confinement than appellant’s pretrial agreement permitted.  Appellant’s pretrial agreement limited confinement to four months.  The convening authority approved 120 days of confinement.  Our action on reassessment moots this issue.   





� We will issue a certificate of correction because the same mistakes that were made in the SJAR were also made in the promulgating order.  


� In light of our decision to dismiss Charge V and its Specification (resisting apprehension) and Specification 1 of Charge VI (attempting to flee apprehension), we need not decide whether to dismiss Specification 1 of Charge IV (disobedience of the order of an NCO to report to the first sergeant’s office).  See United States v. Nixon, 45 C.M.R. 254 (C.M.A. 1974) (holding officer’s order “to leave the . . . room and get into the jeep” was the initial step of an apprehension, and disobedience should have been prosecuted under Article 95 rather than Article 90, UCMJ).
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