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MEMORANDUM OPINION AND ACTION ON APPEAL

BY THE UNITED STATES FILED PURSUANT TO 

ARTICLE 62, UNIFORM CODE OF MILITARY JUSTICE

-------------------------------------------------------------------------
COOK, Judge:

The accused in this case is charged with two specifications of premeditated murder of his company commander and operations officer in violation of Article 118, Uniform Code of Military Justice, 10 U.S.C. § 918 [hereinafter UCMJ].  The accused is also charged with three specifications of violating a lawful general order in violation of Article 92, 10 U.S.C. § 892, UCMJ, and one specification of wrongful disposition of military property in violation of Article 108, 10 U.S.C. § 908, UCMJ; however, these charges have been severed and are not at issue.  The United States has filed a timely appeal with this court pursuant to Article 62, UCMJ, contending that the military judge erroneously suppressed the accused’s statements, both verbal and written, obtained by Special Agent (SA) Corbett G. Speciale, Criminal Investigation Command (CID), Forward Operating Base (FOB) Danger, Iraq, on 8 and 9 June 2005.  During Article 39(a), UCMJ, hearings, the military judge heard evidence and arguments concerning the admissibility of the subject statements obtained from the accused.  Having considered the Fourth Amendment and appropriate application of the exclusionary rule, the military judge found the subject statements were given after the accused had been illegally apprehended, and that the government had failed to meet its burden of showing that the taint arising from the accused’s illegal apprehension had been sufficiently attenuated to permit admission of the accused’s statements.  Accordingly, the military judge granted the defense motion to suppress.  We find no error and decline to grant the relief requested.  

BACKGROUND


On 8 November 2007, the military judge conducted an Article 39(a), UCMJ, hearing addressing the defense motion to suppress statements by the accused given on 8 and 9 June 2005.
  The military judge heard the testimony of:  CID SA Corbett Speciale; Staff Sergeant (SSG) Francis Rayne; CID SA Christopher Fernholz; CID SA Sean Collins; and CID Agent Johnny Belyeu.  The military judge had other evidence available to him, to include:  (1) DA Form 3881, Rights Warning Procedure/Waiver Certificate signed by accused; (2) DA Form 2833, Sworn Statement of the accused; (3) CID Form 87-R-E, Consent to Search signed by the accused; (4) CID Form 28, Summary of Investigative Activity; (5) photos of the compound and holding cell where the accused was detained; and (6) DA Form 2823, Sworn Statement of SSG David Wentzel.  Finally, the military judge had before him all the applicable motions as found in the record of trial.

At a later Article 39(a) hearing on 20 March 2008, the government asked the military judge to reconsider his initial suppression ruling
 which, at the time rendered, applied to both suppression of the accused’s 8 and 9 June 2005 statements, and suppression of a flare gun and flares.
  However, during this hearing, the military judge granted a defense motion to sever the Article 92 and Article 108 charges from the premeditated murder charges.  Following severance, the judge reconsidered his earlier suppression ruling and modified it to address only the accused’s statements.  The revised findings of fact and conclusions of law found in the military judge’s ruling are reproduced here in toto as they are the foundation upon which this court’s decision rests.4 

Military Judge’s Findings of Fact

   Captain Phillip Esposito and First Lieutenant Louis Allen died as a result of injuries sustained from detonation of a claymore mine outside their offices on Forward Operating Base (FOB) Danger around 2200 hours on 7 June 2005.  On 7 June 2005, FOB Danger was a small US military installation near Tikrit, Iraq about 4 square kilometers in size.  No immediate suspect was identified.  As a result of canvass interviews the next morning, CID agents identified the accused as someone seen in the vicinity of the offices at the time of the blast.  Shortly before 1500 hours on 8 June 2005, an unidentified CID agent called the military police and instructed them to detain the accused for questioning.  The military police officer did not ask for clarification and interpreted the CID directive to take the accused into custody.  No law enforcement agent had information sufficient to warrant apprehension of the accused.

At about 1500 hours, two military police officers located the accused and, instead of taking him to the CID offices on FOB Danger, transported him to the Detainee Internment Facility (DIF), also located on FOB Danger.  The military policemen told the accused he was being detained for questioning.  The accused was not free to leave.  The DIF is used to detain suspected Iraqi insurgents and Al Qaeda terrorists pending interrogation by military intelligence personnel.  The DIF has separate holding cells and is surrounded by barbed wire.  The accused was in-processed into the DIF, following procedures similar to those applicable to enemy combatants.  Though there was no evidence he was a suicide risk, the accused’s belt, shoelaces and personal possessions were removed.  The accused was then escorted to holding cell #1.  Holding cell #1 is generally used for high-value detainees requiring segregation from the general population.  On 8 June 2005, holding cell #1 had blood, urine, fecal matter and food on the floor and walls.  The accused was not free to leave.

CID Special Agent (SA) Sean Collins subsequently learned the accused was being detained in the DIF and instructed the military police to bring the accused to the CID offices.  SA Collins did not tell the military police the detention was a mistake and the accused should be immediately released or that the accused should not be treated as if he were in custody.  Sometime between 1700 and 1800 hours, the accused was transported to the CID offices.  The accused was handcuffed while being transported and his belt and shoelaces were not returned.  

The accused remained in handcuffs at the CID office until SA Corbett Speciale met with him around 2000 hours.  The accused was angry, agitated, “pissed” at being held in the DIF.  SA Speciale apologized, telling the accused “You should never have been taken to the DIF,” or words to that effect. SA Speciale then removed the accused’s handcuffs.  SA Speciale did not return the accused’s belt or shoe laces.  SA Speciale did not tell the accused he was free to go.  SA Speciale and the accused then ate some food.

After eating, the accused used the latrine.  SA Speciale then advised the accused of his privilege against self-incrimination.  The accused signed a DA Form 3881 at 2058 hours, agreeing to speak to SA Speciale. Throughout the interrogation, SA Speciale did not threaten the accused and was not physically violent.  The accused signed and swore to the contents of a written statement at 0021 hours on 9 June 2005.  At no time during the interrogation did the accused admit to complicity in the deaths of Captain Esposito and First Lieutenant Allen.  The accused did admit to knowing Captain Esposito threatened to relieve him of his duties as supply sergeant and to reduce him in rank.

Although CID conducted several canvass interviews on 8 June 2005, the accused was the only one detained at the DIF and taken to CID for questioning.  The accused remained in continuous police custody from his apprehension at about 1500 hours on 8 June 2005 until his release to his unit at about 0400 hours on 9 June 2005. The accused was not free to leave and was escorted while at CID.  He could not move about freely.  The accused had no visitors while in police custody and was unrepresented by defense counsel.

Military Judge’s Conclusions of Law

Principles of Law.  A warrantless apprehension is constitutionally valid if, at the moment an arrest is made, the officers have probable cause to make it.  Probable cause to justify an apprehension should be based upon the facts within the personal knowledge of the officer making the apprehension.  Evidence obtained after an illegal apprehension is inadmissible unless the government can show sufficient attenuation of the taint.  Rights warnings alone are insufficient to cure the taint of an apprehension made without probable cause or warrant.  A statement obtained through custodial interrogation after an illegal apprehension should be excluded unless intervening events break the causal chain between the illegal apprehension and the statement.  Factors to consider on the attenuation include:  (1) rights warnings; (2) temporal proximity of the illegal apprehension and the admissions; (3) existence of any intervening circumstances; and (4) purpose and flagrancy of the official misconduct.  Brown v. Illinois, 422 U.S. 590 (1975).

Legal Analysis.  The defense asserts, the government concedes, and the Court finds the accused’s apprehension was without probable cause.  The defense further argues the accused’s statements at the CID office to SA Speciale was the product of the illegal apprehension.  The government submits any taint from the illegal apprehension was attenuated.  Applying the non-exclusive Brown factors, the Court finds:

Rights Warning.  SA Speciale provided adequate rights warnings.

Temporal Proximity.  Less than 6 hours elapsed between the initial apprehension and the rights waiver.  The accused was in continuous police custody the entire time and not allowed to move about freely.  Under the circumstances, the accused had insufficient time to collect his thoughts.

Intervening Circumstances.  The Court finds no meaningful intervening event.  The impact of moving the accused from the location of the illegal apprehension to the CID office was inconsequential as the DIF and the CID office were on the same small FOB.  He remained handcuffed while being transported from the DIF to the CID office until shortly before being read his rights.  The Court finds that the transfer to a different location, SA Speciale’s apology, eating dinner with the accused, rights advisement and waiver, and approximately six-hour lapse between detention and questioning were insufficient to neutralize the impact of the illegal apprehension.

Flagrancy of the Police Action.  The Court finds the impropriety of the initial apprehension and detention in the DIF should have been obvious to the police.  The military police, at CID direction, apprehended the accused without probable cause and kept him in the DIF hoping that he would subsequently confess.  That the accused did not provide any inculpatory statements does not attenuate the initial unlawful apprehension. The impropriety of the initial apprehension and detention in the DIF, utterly lacking in probable cause, constitutes an egregious violation of the Fourth Amendment.

Conclusions of Law.  The exclusionary rule is a judicially created remedy designed to protect Fourth Amendment rights generally through its deterrent effect rather than a personal constitutional right of a given accused.  Thus, the fact the accused did not confess to killing Captain Esposito and First Lieutenant Allen does not automatically mean his statements to SA Speciale are admitted.  People v. Medina, 25 P.3d 1216 (Co. 2001).  Whether the exclusionary sanction is the appropriate remedy must be resolved by weighing the costs and benefits of preventing the use of the accused’s statements in the prosecution’s case in chief.  In other words, denying the court members access to probative evidence should be carefully limited to circumstances in which it will deter official misconduct.  Gates v. Illinois, 462 U.S. 213, 257 (1983).  The Court concludes such circumstances exist in this case.  The Government has not met its burden of showing that the taint arising from the accused’s illegal apprehension has been sufficiently attenuated to permit admission of the accused’s oral and written statements to CID on 8 and 9 June 2005.

LAW
Standard of Review

Our court reviews a military judge’s ruling on the suppression of evidence for an abuse of discretion.  United States v. Datz, 61 M.J. 37, 42 (C.A.A.F. 2005).  This means that in the course of our review, we conduct a two-part analysis whereby we examine the military judge’s findings of fact using a clearly-erroneous standard and his conclusions of law de novo.  United States v. Rodriguez, 60 M.J. 239, 246 (C.A.A.F. 2004).  

When ruling on government interlocutory appeals made pursuant to Article 62(b), UCMJ, our court “may act only with respect to matters of law.”  We may not make additional findings of fact; rather, “[o]n questions of fact, [our] court is limited to determining whether the military judge’s findings are clearly erroneous or unsupported by the record.  If the findings are incomplete or ambiguous, the ‘appropriate remedy . . . is a remand for clarification’ or additional findings.”  United States v. Lincoln, 42 M.J. 315, 320 (C.A.A.F. 1995) (quoting United States v. Kosek, 41 M.J. 60, 64 (C.M.A. 1994)).  This court may not “find its own facts or substitute its own interpretation of the facts.”  United States v. Cossio, 64 M.J. 254, 256 (C.A.A.F. 2007) (citing United States v. Mizgala, 61 M.J. 122, 127 (C.A.A.F. 2005)).  However, we review questions of law de novo.  Kosek, 41 M.J. at 63; United States v. Rittenhouse, 62 M.J. 509, 511 (Army Ct. Crim. App. 2005).

The Exclusionary Rule Applied to the Fourth Amendment
The exclusionary rule is a means for courts to exclude evidence obtained, whether tangible, physical evidence or statements made orally or written, following a violation of the Fourth Amendment.  United States v. Jones, 64 M.J. 596, 601 (Army Ct. Crim. App. 2007).  When determining whether a statement should be excluded as “fruit of the poisoned tree,” the court must assess whether, following the illegal arrest or search, the evidence came about “by exploitation of that illegality or instead by means sufficiently distinguishable to be purged of the primary taint.”  United States v. Khamsouk, 57 M.J. 282, 290 (quoting Wong Sun v. United States, 371 U.S. 471, 599 (1963)).  In Brown v. Illinois, 42  U.S. 590, 600 (1975), the Supreme Court addressed the impact of Miranda warnings,5  further refining the analysis applied when determining whether statements made to police following an unlawful arrest are sufficiently attenuated to be admissible.  The Brown Court explained:

Miranda  warnings, alone and per se, cannot always make the act sufficiently a product of free will to break, for Fourth Amendment purposes, the causal connection between the illegality and the confession.  The question whether a confession is the product of free will under Wong Sun must be answered on the facts of each case.  No single fact is dispositive.  The workings of the human mind are too complex, and the possibilities of misconduct too diverse, to permit protection of the Fourth Amendment to turn on such a talismanic test.  The Miranda warnings are an important factor, to be sure, in determining whether the confession is obtained by exploitation of an illegal arrest.  But they are not the only factor to be considered.  The temporal proximity of the arrest and the confession, the presence of intervening circumstances, and, particularly, the purpose and flagrancy of the official misconduct are all relevant.  The voluntariness of the statement is a threshold requirement.  And the burden of showing admissibility rests, of course, on the prosecution.
Brown, 422 U.S. at 603-04 (internal citations omitted).

The Court of Appeals for the Armed Forces (CAAF) applied Brown in Khamsouk, 57 M.J at 291, stating that, “while the voluntariness of the statement is a threshold requirement to vindicate Fifth Amendment interest, the Fourth Amendment interest arising from the illegal seizure of the person is vindicated through a consideration of the three [Brown] factors. . . .”6   More recently, the CAAF expanded on the third prong of the Brown factors, which assesses the purpose and flagrancy of the official misconduct, stating that even “unnecessary or unwise” conduct by government actors could satisfy this last prong.  United States v. Conklin, 63 M.J. 333, 339 (C.A.A.F. 2006).  The CAAF’s interpretation of the third prong comports with the Supreme Court’s guidance to assess the “quality of purposefulness” of the government’s actions.  Brown, 422 U.S. at 605.

DISCUSSION

Alleged Clearly Erroneous Findings of Fact

The government asserts the military judge abused his discretion by suppressing the accused’s statements since he relied on three clearly erroneous findings of fact which were unsupported by the evidence.  We disagree with this part of the government’s argument, and find sufficient evidence to support the findings of the military judge.  Each of the contested findings, along with the relevant supporting testimony or other evidence from the record, is briefly discussed below.     

1.  “The Military police, at CID Direction, apprehended the accused without probable cause and kept him in the DIF hoping that he would confess.” (emphasis added)

In his 8 June 2005 sworn statement, given to SA Speciale, Staff Sergeant (SSG) David Wentzel described that, shortly after hearing three explosions (one of which killed CPT Esposito and 1LT Allen), he saw the accused, who appeared disoriented, walking in an area near the explosions.  SSG Wentzel also heard that CPT Esposito had relieved the accused of his duties as supply sergeant for HHC, 42nd Infantry Division (ID), the accused and CPT Esposito did not get along, and they always seemed to disagree about everything.  SSG Wentzel further described an incident in Kuwait where CPT Esposito and the accused had blamed each other for missing equipment which resulted in an investigation.  

Based upon the foregoing information, SA Speciale testified he wanted the accused questioned, and he did not feel that probable cause existed to detain the accused.  Staff Sergeant Rayne, a military policeman, testified he received instruction from an unidentified CID agent to detain the accused for questioning.  The military police (MP) then located the accused, brought him to the DIF, and detained him in a cell, not free to leave, for a couple of hours.  

An agent activity summary note, attributed to the lead case agent, SA Fernholz, reads “[a]bout 1625 hours, 8 Jun 2005, [accused] was detained by a military policeman and escorted to the DIF.  SA Collins related to have SSG Martinez brought to the CID office ASAP.”  This note contains no indication that the MP erred by bringing the accused to the DIF or apprehending him.  

After being transported to the CID office, the accused remained in handcuffs under the watch of a military policeman for two to three more hours until, as SA Speciale testified, the handcuffs were removed.  The record contains no explanation for why the accused remained handcuffed prior to questioning by CID agents.  However, while the accused sat handcuffed, CID agents conducted significant investigative activity surrounding his possible involvement in the explosions.  After the handcuffs were removed from the accused, SA Speciale advised the accused he was suspected of murder, read him his rights, and questioned him.  With such evidence before him, the military judge could reasonably infer that the illegal apprehension of the accused without probable cause, followed by detention in the DIF, were actions taken by law enforcement agents hoping for a confession.7  The military judge’s finding is not clearly erroneous.  

2. “Under the circumstances, the accused had insufficient time to collect his thoughts.”  

In addition to the foregoing evidence, in particular the accused’s detention in the DIF and the hours he spent at CID in handcuffs under the watch of a military policeman, the military judge had additional evidence.  SA Speciale testified that the accused appeared “pretty pissed off” when they first met.  Special Agent Speciale apologized to the accused for his earlier maltreatment, offered and ate a meal with him, and engaged in rapport building.  During this time, the accused remained under the constant watch and control of a CID agent.  After the rapport building, SA Speciale advised the accused of his Article 31 rights, obtaining both a waiver of those rights and a statement from the accused.  There is no evidence in the record that, while at the CID office, the accused had any private moments alone, or that he met privately with any persons not related to law enforcement.  With such evidence before him, the military judge’s finding is not clearly erroneous.8 

3. “On 8 June 2005, holding cell #1 had blood, urine, fecal matter, and food on the floor and walls.”  

Staff Sergeant Raynes testified that the 42nd ID actively used cell number one at the time of the accused’s detention, but that there were no Iraqi detainees in the cell while occupied by the accused.  He also testified that, from time to time, in holding cell number one there would be graffiti and writing made out of fecal matter, bodily fluids and food.  In addition to this testimony, there were pictures of cell number one taken after the accused had been released, depicting graffiti on the walls.  There is no direct evidence in the record as to the exact conditions of cell number one on the day the accused occupied it.  There is no evidence in the record concerning the cleaning of cell number one or of other methods possibly used by detainees to place graffiti on the cell walls.  With such circumstantial evidence before him, the military 

judge drew an inference about the conditions of cell number one at the time the accused occupied it, and his finding is not clearly erroneous.9
Alleged Fundamental Flaw in Military Judge’s Legal Analysis
The government asserts that the military judge erred when he concluded there was insufficient attenuation to neutralize the impact of appellant’s illegal apprehension.  According to appellant’s argument, the military judge erred because he made no findings regarding the impact of the illegal apprehension on the accused and failed to meaningfully discuss the voluntariness of the accused’s acts of free will.  We disagree with the government’s assertion that the military judge’s legal analysis is flawed.  

The military judge made findings on the impact of the illegal apprehension.  The military judge specifically considered possible intervening events, such as the accused’s transfer to a different location, SA Speciale’s apology and eating dinner with the accused, the rights advisement to the accused and his waiver, and the time lapse from when the accused was originally detained to when he was questioned.  After stating that some of these events carried little significance (e.g., the transfer from the DIF to CID was “inconsequential” because both were on the same small FOB), the military judge reasonably found that such events were “insufficient to neutralize the impact of the illegal apprehension.”  (emphasis added).  

In assessing the military judge’s finding that there was insufficient attenuation to neutralize the impact of appellant’s illegal apprehension, we find Taylor v. Alabama, 457 U.S. 687, 691-2 (1982), helpful.  The Court in Taylor found that the accused’s statement was the fruit of his illegal arrest and that it should not have been admitted.  Id. at 694.  The Court rejected the State’s arguments that three Miranda warnings and a private visit with the accused at the police station by his  girlfriend and a male companion, prior to his confession, amounted to intervening events sufficient to break the connection between the illegal arrest and the accused’s confession.  Id. at 691.  Similar to Taylor, the military judge in the present case properly considered and then rejected the government’s argument about facts amounting to intervening events sufficient to attenuate the accused’s illegal apprehension from his statements. 

Regarding whether the military judge sufficiently addressed voluntariness in his ruling, we disagree with the government’s interpretation of Brown, which would require further analysis of voluntariness following application of the three Brown factors and clear findings in the accused’s favor.  As the Supreme Court stated in Taylor, 457 U.S. at 693, simply because a statement “obtained may have been ‘voluntary’ for purposes of the Fifth Amendment, [that] does not cure the illegality of the initial arrest.”  “A finding of ‘voluntariness’ for purposes of the Fifth Amendment is merely a threshold requirement for Fourth Amendment analysis.”  Id. at 690 (citing Dunaway, 442 U.S. at 217).  The analytical framework for Fourth Amendment analysis adopted in Brown, and applied by our superior court, controls the legal analysis in this case.  The military judge’s legal analysis and conclusions of law, as found in his suppression ruling, clearly demonstrate that he applied the proper law in determining whether the accused’s confession was a voluntary act, and then assessing whether there existed sufficient attenuation to remedy the taint of a Fourth Amendment violation due to an illegal apprehension without probable cause.  

We find the remainder of the appellant’s argument on the issue of flawed legal analysis without merit and decline to further address it.  We further find that the military judge applied the correct legal analysis.10     

CONCLUSION
We have carefully reviewed the record in the court-martial proceedings and the briefs filed by the government and the accused.  We have taken into account the cogent oral arguments presented by counsel.  Based on the testimony and evidence provided in this case, the military judge reasonably found that the accused’s statements given on 8 and 9 June 2005 violated the Fourth Amendment because the subject statements were given after the accused had been illegally apprehended, and that the taint arising from the accused’s illegal apprehension had not been sufficiently attenuated to permit the admission of the accused’s statements, thereby warranting application of the exclusionary rule.  Although the evidence may be subject to different interpretations, we are unable to say that the military judge’s findings of fact are “unsupported by the evidence of record” or “clearly erroneous.”  Accordingly, we hold that the military judge did not abuse his discretion in ruling that the accused’s oral and written statements given on 8 and 9 June 2005 should be suppressed.

The appeal of the United States is DENIED.  The formal stay of proceedings in accordance with Rule for Courts-Martial 908(c)(4), granted on 7 MAY 2008, is lifted.  The record will be returned to the military judge for action not inconsistent with this opinion.

Senior Judge ZOLPER and Judge WALBURN concur.








FOR THE COURT:








MALCOLM H. SQUIRES, JR.








Clerk of Court







( Judge Walburn took final action on this case prior to his permanent change of duty station.


� The defense motion, entitled Motion for Appropriate Relief, Suppress and Exclude Statements Provided in 3 November 2006 and 5 July 2007 Disclosures, included untimely disclosure under Section III of the Military Rules of Evidence (M.R.E.), lack of relevance under M.R.E. 404b, and violation of the accused’s rights under Article 31(b), UCMJ.  During a motions hearing on 8 November 2007, the military judge permitted the defense to orally modify this motion to include as a grounds for suppression that the statements in question were taken from the accused in violation of the Fourth Amendment, which is ultimately the ground upon which the military judge suppressed the statements.  





� See Appellate Exhibit 371, dated 20 March 2008.


� The flare gun and flares were unrelated to the premeditated murder charges, and 


solely related to Additional Charge I, Specification 2, alleging wrongful possession 


of unexploded ordinance, to wit, a flare gun and unexploded projectile flares in violation of Article 92, UCMJ.





4 See Appellate Exhibit 375, dated 20 March 2008, 1755 hours.


5 Miranda v. Arizona, 384 U.S. 436 (1966).


6 The Brown factors are: (1) the temporal proximity of the arrest and the confession; (2) the presence of intervening circumstance; and (3) the purpose and flagrancy of the official misconduct. Brown, 422 U.S. at 604.


7 The inference drawn by the military judge that the police hoped the accused would confess is reasonable and accords with guidance provided by our superior court in Khamsouk, 57 M.J. at 291, proscribing a methodology to assess the government’s conduct for “a quality of purposefulness.”  In Khamsouk, the court found that the accused’s “‘arrest, both in design and execution, was investigatory, [and had] the appearance of having been calculated to cause surprise, fright, and confusion’ in the hope that some evidence might be discovered.”  Id.  The Supreme Court has also 


										(continued . . .)


(continued . . .)


disapproved of arrests (under arguably less egregious circumstances than those in Khamsouk, where the police had their guns drawn) made for investigatory purposes on less than probable cause.  See Dunaway v. New York, 442 U.S. 200, 215 (1979); Brown 422 U.S. at 594.   





8 See “Discussion, Alleged Fundamental Flaw in Military Judge’s Legal Analysis,” infra, for discussion of the lack of intervening circumstances related to the military judge’s factual finding of “insufficient time.”


9  However, even assuming arguendo that such finding is clearly erroneous, we would find it harmless beyond a reasonable doubt.  While this finding of fact may relate to a condition of confinement suffered by the accused while at the DIF, the absence of such a finding fails to negate the military judge’s conclusion that the accused was illegally apprehended.  Under the totality of the circumstances, the absence of such fact would not change the military judge’s finding as to the flagrancy of the police action, as the military judge’s legal analysis focused on the impropriety of the illegal apprehension and detention at the DIF (and not specifically the conditions of the detention).  Thus, the absence of such a fact lacks relevance in determining whether the military judge abused his discretion. 








10 While not addressed in the main body of this opinion, we concur with the military judge’s finding that the accused’s illegal apprehension without probable cause was an egregious violation of the Fourth Amendment.  Assuming, arguendo, that the accused was not placed into the DIF with any insidious design or for the practice of extracting a confession, but rather due to a grievous error in judgment, we find it inexcusable that the accused would then be brought to CID in handcuffs without shoelaces or a belt, and remain that way for three hours, thereby effectively extending the period of illegal apprehension.  Under this scenario, the actions of CID and the MP clearly would be sufficiently “unnecessary and unwise” to warrant exclusion.  See Conklin, 63 M.J. at 339.








PAGE  
13

