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MEMORANDUM OPINION
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This opinion is issued as an unpublished opinion and, as such, does not serve as precedent
GIFFORD, Judge:
A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of absence without leave terminated by apprehension, in violation of Article 86, Uniform Code of Military Justice, 10 U.S.C. § 886 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for three months, and reduction to Private E1.

This case was submitted for our review under Article 66, UCMJ, 10 U.S.C. § 866.  Noting the apparent absence of a letter from appellant’s father in appellant’s petition for clemency under Rule for Courts-Martial [hereinafter R.C.M.] 1105 and 1106, we specified two issues for clarification:

WHETHER, IN HIS CLEMENCY MATTERS, APPELLANT SUBMITTED A LETTER FROM VICTOR VINES; IF SO, WHETHER THE CONVENING AUTHORITY CONSIDERED THE LETTER.

WHETHER APPELLANT HAS BEEN PREJUDICED BY THE FAILURE OF THE CONVENING AUTHORITY TO CONSIDER THE LETTER SUBMITTED BY VICTOR VINES.
During the post-trial phase of appellant’s court-martial, appellant’s defense counsel submitted a clemency packet pursuant to R.C.M. 1105 and 1106.  The packet contained a two-page memorandum from him detailing why he believed clemency was appropriate and enumerated nine enclosures to his memorandum.  One of the enumerated enclosures—Enclosure 6—references a letter from “Victor Vines” [hereinafter “Victor Vines letter”].  

The Staff Judge Advocate's (SJA) addendum forwarded the defense clemency submission to the convening authority for his consideration pursuant to Article 60 and R.C.M. 1107.  The SJA addendum specifically listed all of the enclosures from the defense counsel's memorandum except for the Victor Vines letter.  The SJA addendum made no reference to the Victor Vines letter and provided no explanation for its absence.  Post-trial affidavits submitted by each side do not sufficiently resolve the inconsistency.  
Article 60, UCMJ, and R.C.M. 1107 require the convening authority to consider matters submitted by the accused.  "Speculation concerning the consideration of such matters simply cannot be tolerated in this important area of command prerogative.”  United States v. Craig, 28 M.J. 321, 325 (C.M.A. 1989) (citing United States v. Siders, 15 M.J. 272, 273 (C.M.A. 1983)).  Furthermore, “this court will not ‘guess’ as to whether clemency matters prepared by the defense counsel were attached to the recommendation or otherwise considered by the convening authority.”  Id. (quoting United States v. Hallums, 26 M.J. 838, 841 (A.C.M.R. 1988)).  Moreover, inclusion of the Victor Vines letter in another section of the record of trial does not resolve the instant issue because the convening authority is not required to review the record of trial and there is no indication he did so in the instant case.  Article 60, UCMJ and R.C.M. 1107.
Our superior court has held that “post-trial review and the action of the convening authority together represent an integral first step in an accused's climb up the appellate ladder.  This step is oftentimes the most critical of all for an accused because of the convening authority’s broad powers which are not enjoyed by boards of review or even by this Court.”  United States v. Wilson, 26 C.M.R. 3, 6 (C.M.A. 1958).  We find the foregoing facts constitute prejudicial error requiring remand.  See Article 60(c)(2), UCMJ; United States v. Wheelus, 49 M.J. 283, 289 (C.A.A.F. 1998) (post-trial errors merit relief where there is a “colorable showing of possible prejudice”).

The convening authority’s initial action, dated 24 October 2008, is set aside.  The record of trial is returned to The Judge Advocate General for a new SJAR and action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.
  

Senior Judge CONN and Judge HOFFMAN concur.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
� The convening authority approved the sentence as adjudged, to include three months confinement.  The pretrial agreement, however, stated the convening authority must “[d]isapprove any confinement in excess of 90 [ninety] days.”  As a result, the convening authority erred in approving the adjudged sentence.  The confinement portion of the sentence must be reduced to conform to the pretrial agreement.  Accordingly, only so much of the sentence as provides for a bad-conduct discharge, confinement for 90 days, and reduction to Private E1 may be approved.


� In light of our decision, it is not necessary for us to decide the remaining assignment of error at this time.
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