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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge sitting as a general court-martial found the appellant guilty, pursuant to his pleas, of disobeying a superior commissioned officer (two specifications), wrongful use of controlled substances (seven specifications), wrongful appropriation, and breaking restriction, in violation of Articles 90, 112a, 121, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 890, 912a, 921, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for eight months, forfeiture of all pay and allowances, and reduction to Private E1 (sic).  This case is before the court for automatic review pursuant to Article 66, UCMJ.


The appellant submitted his case to the court on its merits, personally asserting, inter alia, that he was entitled to additional Pierce credit.
  We specified three issues:  first, whether the trial counsel’s argument violated Pierce; second, whether the military judge failed to comply with the Pierce requirement for specific credit when he merely considered prior punishment under Article 15, UCMJ; and finally what, if any, remedy was appropriate if either of the first two issues were answered in the affirmative, considering the effects of Article 58b, UCMJ.
  We find that both the trial counsel and the military judge violated the mandates of Pierce, and will grant relief accordingly.
Facts


On 24 September 1997, the appellant’s commander imposed the following punishment pursuant to Article 15, UCMJ, for the drug use which was the subject of Specification 1, The Charge:  reduction from Specialist (E4) to Private (E1); forfeiture of $450.00 pay per month for two months, suspended; restriction for sixty days; and an oral reprimand.  On 20 November 1997, the appellant once again received Article 15, UCMJ, punishment, this time for two short periods of unauthorized absence (AWOL), and for three drug uses which became Specifications 2, 3, and 4, The Charge.  The punishment consisted of restriction and extra duty for forty-five days and forfeiture of $450.00 pay per month for two months.


At the appellant’s 30 April 1998 court-martial, the trial counsel introduced both records of nonjudicial punishment as prosecution exhibits.  The trial defense counsel did not object, but requested that the military judge consider the previous punishment in arriving at a sentence.  The trial counsel used the nonjudicial punishment during his sentencing argument to demonstrate the appellant’s recidivism.  The defense counsel did not object to the argument.  The military judge, in announcing the sentence, proclaimed:

MJ:  Private Self, I want to make sure that you understand that I did consider the punishment you received under those two Article 15s.  I considered the punishment in total.  I didn’t try to parcel it out because there [were] other offenses in the one Article 15, and this would include the restriction for 60 days, as well as extra duty for 45 days and restriction for 45 days.  So, I want you to be clear that I did consider that in arriving at an appropriate sentence.

In his post-trial petition, the defense counsel again asked the convening authority to “take into consideration” the previous Article 15, UCMJ, punishment when assessing the appellant’s request for clemency.

Law

While the government may elect to court-martial a soldier for misconduct already adjudicated under Article 15, UCMJ, it may not punish the soldier twice for the same offense or use the record of the prior nonjudicial punishment for any purpose at trial.  Pierce, 27 M.J. at 369.  Any resulting court-martial sentence must reflect “complete . . . day-for-day, dollar-for-dollar, stripe-for-stripe” credit for any punishment previously suffered.  Id.  If a military judge decides to give credit, the judge must state the specific credit that was granted, not merely that the nonjudicial punishment was considered in mitigation.  Pierce, 28 M.J. 1040, 1041-42 n.1 (A.C.M.R. 1989) (on remand).

On appeal, our remedies are generally limited to granting credit against confinement and disapproving forfeitures to convert days of confinement into paid “good time,” both of which result in cash reimbursement to an appellant.  United States v. Ridgeway, 48 M.J. 905, 907 (Army Ct. Crim. App. 1998).

Discussion

The trial counsel erred when he introduced the prior Article 15, UCMJ, records as evidence and exploited them during his sentencing argument.  Even though the defense counsel did not object, we will not apply waiver in this case, where it is apparent that the military judge and both counsel were unaware of the law.  Compare United States v. Collins, 30 M.J. 991, 993 (A.C.M.R. 1990) (waiver applied where all parties understood the requirement for Pierce credit); see also United States v. Rees, 48 M.J. 935, 939 (Coast Guard Ct. Crim. App. 1998).

We also find that the military judge erred by failing to document on the record how he calculated any credit for the prior punishment.  See, e.g., United States v. Breland, 32 M.J. 801, 803 (A.C.M.R. 1991); United States v. Hall, 36 M.J. 770, 773 (N.M.C.M.R. 1992); United States v. Strickland, 36 M.J. 569, 570 (A.C.M.R. 1992).  The staff judge advocate’s recommendation did not address Pierce credit, and the convening authority approved the adjudged sentence in toto.  In the interest of judicial economy,
 especially given the constraints of Article 58b, UCMJ, we have determined that granting full credit against the approved sentence will satisfy our obligations under both Pierce and United States v. Sales, 22 M.J. 305 (C.M.A. 1986).  See Strickland, 36 M.J. at 570 (the court “must resolve the question in favor of the appellant”); Hall, 36 M.J. at 772-73 (full credit granted on appeal where record only reflected that military judge “would consider the prior nonjudicial punishment”).

Accordingly, we grant the appellant credit as follows:  for the reduction in grade and sixty days restriction endured as a result of the 24 September 1997 Article 15, UCMJ, proceedings, we credit the appellant with seventy-one days
 and thirty days of confinement, respectively.  For the forfeitures, extra duty, and restriction
 resulting from the 20 November 1997 proceedings, the appellant is entitled to eighty-two days’ credit.

In conclusion, we comment on the recent rash of Pierce credit cases before this court.  Whether through training or word of mouth, the practice of court-martialing a soldier for conduct already punished under Article 15, UCMJ, has become an all too common occurrence, not the “rare case[ ]” the Pierce court envisioned.  Pierce, 27 M.J. at 369.  As this case illustrates, this practice can result in extraordinarily favorable credit against an accused’s sentence.  This appellant forfeited over $3000.00 as a result of his two Article 15, UCMJ, proceedings.  That money must now be reimbursed, along with several thousand dollars more as compensation for his good time credit resulting from the extra duty and restriction he served.  We strongly encourage staff judge advocates to consider the twin disadvantages of significant credit and inadmissibility for aggravation before recommending that previously punished conduct be referred to a court-martial.


We have considered the other matter submitted by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find it to be without merit.

The findings of guilty are affirmed.  Reassessing the sentence on the basis of the credit granted, the trial counsel error noted, the entire record, and Sales, the court affirms only so much of the sentence as provides for a bad-conduct discharge and one month of confinement.  The appellant remains entitled to twenty-nine days of confinement credit, as directed by the convening authority, against the affirmed sentence.  The court orders the appropriate convening authority to direct the appropriate pay and accounting office to credit the appellant’s pay account with the applicable pay and allowances as a result of our decision.
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Deputy Clerk of Court

� United States v. Pierce, 27 M.J. 367 (C.M.A. 1989) (when a court-martial offense has been the subject of prior nonjudicial proceeding, a soldier will receive credit for any punishment suffered).





� Article 58b, UCMJ, requires, inter alia, that an appellant with an adjudged sentence from a general court-martial that includes an unsuspended punitive discharge forfeit, by operation of law, all his pay and allowances during any period of confinement, starting 14 days after the sentence is adjudged.





� We also recognize that recalling an appellant to duty for a sentence rehearing, even if the proceedings are likely to result in some sentence relief, can cause additional hardship by disrupting an appellant’s reintegration into the civilian workforce.





� Although some may argue that full credit by an appellate court, despite the military judge’s explicit consideration, results in a windfall for the appellant, see generally, Strickland, 36 M.J. at 571 (Gonzales, J., dissenting), we do not agree:  no appellate credit can restore to an appellant whose fundamental due process rights were violated the days of freedom he was due or the use of his money when he should have received it.





� Our calculations took into account the 1997 and 1998 pay scales, the appellant’s attainment of three years’ service in January 1998, and the appellant’s unauthorized absences in November 1997.





� We recognize that this nonjudicial punishment was also for two AWOL’s.  Although we could apportion the punishments, compare Collins, 30 M.J. at 992 (punishment apportioned) with United States v. Dire, 46 M.J. 804, 809 (Coast Guard Ct. Crim. App. 1997) (full credit granted although nonjudicial punishment was also for another offense), we will give full credit because the AWOL’s are relatively minor.  Compare Manual for Courts-Martial, United States (1995 ed.), Part IV, para. 37e(1)(a) (15 years maximum confinement authorized for three drug uses) with para. 10e(2)(b) (one year for two AWOL’s of four and seven days).





� Department of Defense (DOD) Financial Management Regulation, DOD 7000.14-R, Volume 7A, Military Pay Policy and Procedures Active Duty and Reserve Pay, para. 70506.1d (Interim Change Number 18-96, 26 June 1996).
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