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HOLDEN, Judge:

A military judge sitting as a general court-martial convicted appellant, consistent with his pleas, of adultery and obstructing justice, in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934 [hereinafter UCMJ].  A panel of officer and enlisted members sitting as a general court-martial convicted appellant, contrary to his pleas, of rape, forcible sodomy, burglary, and indecent acts with another, in violation of Articles 120, 125, 129, and 134, UCMJ.
  The convening authority approved the adjudged sentence to a dishonorable discharge, confinement for three years, forfeiture of all pay and allowances, and reduction to Private E1.  This case is before the court for review pursuant to Article 66, UCMJ.

Appellant claims, inter alia, the evidence is legally and factually insufficient to support findings of guilty to rape, forcible sodomy, and burglary; his trial defense counsel was ineffective because he failed to raise lack of corroboration as a challenge to the admissibility of appellant’s confession; and the military judge improperly shifted the burden to appellant to prove his innocence and thereby assisted the prosecution.  These claims warrant discussion but do not merit relief.
FACTUAL AND LEGAL SUFFICIENCY OF THE EVIDENCE/CORROBORATION
Facts
The charged offenses stem from appellant’s sexual assault of a female soldier, Specialist TK (the victim), while she slept in a room in a male barracks.  Neither she nor appellant testified on the merits at trial.

The victim was at an off-post bar with Private E2 (PV2) AS shortly before the offenses occurred; she and PV2 AS consumed alcoholic beverages and returned together to the barracks.  Appellant and Private First Class (PFC) Agana,
 one of appellant’s subordinates who lived in the barracks, also consumed alcohol that night, but at a different off-post establishment.  They returned to the barracks after the victim and PV2 AS returned and spoke with PV2 Camilo, who was on duty as the barracks Charge of Quarters (CQ).  Private Camilo opened his barracks room door to show appellant and PFC Agana the victim asleep in his room, allowed them to peek through the opened door at her, but then closed and locked the door and returned to the CQ desk.
Appellant and PFC Agana then went to PFC Agana’s barracks room and formulated a plan to sneak into PV2 Camilo’s room without his knowledge and convince the victim to have sex with them by “holler[ing] at her” and “spit[ting] game to her.”  Armed with multiple condoms, they crawled out of PFC Agana’s window and climbed into PV2 Camilo’s room through a window they observed was ajar when PV2 Camilo let them peek at the victim.  Private Agana testified he was very surprised he and appellant did not wake up the victim when they entered the room because they made considerable noise opening and climbing through the window.
Private Agana related he was clad in a hat facing backward, a pair of boots, and boxer shorts when he entered PV2 Camilo’s room.  He said once in the room, he climbed on top of the victim, exposed his penis, and shook her to awaken her for sex.  Eventually, she woke up while he was touching her.  Private Agana said he was aware the victim had been drinking earlier in the evening at a club, but did not realize she was “fucked up, fucked up,” apparently meaning she was more intoxicated than he originally surmised.  Private Agana could not smell alcohol on the victim’s breath because he was also drinking alcohol that night.  He stated, “You can’t smell alcohol on people’s breath because, you know, you got it coming out your own mouth [sic].”  Private Agana further testified that when the victim woke up, she realized he was not PV2 Camilo.  He said he “felt kind of dumb” because the victim saw him “with some Timberland boots, and some boxers, and . . . [his] dick out, and . . . she kinda gave [him] that look like ‘psss,’” indicating she was not interested in having sex with him.  Private Agana testified the victim asked where PV2 Camilo was and, at that point, he and appellant left the room through the open window.

Once the two soldiers returned to PFC Agana’s room, appellant told PFC Agana he intended to go back and have sex with the victim.  After PFC Agana gave appellant more condoms as requested, appellant climbed out of PFC Agana’s window.  Private Agana testified appellant returned hurriedly to his room approximately thirty minutes later, and “kinda like flew threw [the window] . . . head first,” shirtless, and still wearing a condom.  Appellant went into PFC Agana’s bathroom, then emerged and said he flushed the condom down PFC Agana’s toilet.  Private Agana related appellant told him he “finger-banged her, and then he had sex with her, and she was acting weird on him.”  When asked to explain how she was “acting weird,” PFC Agana stated appellant told him “she said something like, ‘You ain’t [PV2] Camilo,’ or something like that.”  After appellant finished telling PFC Agana what happened, appellant left the room through the window for the third and final time that evening.
Sometime later, the victim told PV2 Camilo she was sexually assaulted.  Private Camilo left the barracks, saw Sergeant (SGT) Clayton outside, and asked SGT Clayton to go with him to check on the victim.  They found her asleep and had to use substantial effort to awaken her.  Private Camilo stated he and SGT Clayton “were shaking her real hard[, but s]he didn’t want to wake up. . . . [I]t took . . . awhile to wake her up, until she got where we could talk to her.”  Sergeant Clayton testified it took approximately thirty seconds of vigorous shaking by both soldiers to wake her up, and even then “[s]he just was half asleep, still.”  He asked the victim if she had been raped and she said, “Yes,” but did not identify her assailant or provide further information.  Sergeant Clayton stated he could not smell alcohol on the victim because he had also been drinking that night.
Subsequently, U.S. Army Criminal Investigation Command (CID) special agents conducted interviews to ascertain what happened in the barracks.  They conducted six lineups; each time the victim erroneously identified another soldier who resembled appellant as her assailant and claimed she was “110 percent sure” of her identification.  Appellant was not identified in any lineup and was not a suspect; a less experienced special agent interviewed him.  Appellant made a written, sworn statement in which he denied having any contact with the victim.

At this point, appellant might have escaped apprehension for his role in the victim’s sexual assault.  However, PV2 Camilo received a call on his cell phone while a special agent was interviewing him at the CID office.  The interviewing agent allowed PV2 Camilo to take the call, and subsequently heard enough of PV2 Camilo’s portion of the conversation to surmise the call had something to do with the investigation.  The agent asked who the caller was and what he wanted.  Private Camilo told the agent it was appellant on the phone, and appellant wanted him to lie and say the condom wrappers appellant left behind in PV2 Camilo’s room were actually his.  At that point, appellant became a suspect.  Accordingly, the CID interviewed appellant, and he eventually rendered a confession.  Testifying for the limited purpose of the suppression motion, appellant unsuccessfully litigated the voluntariness of his confession which was used against him at trial.

In his confession, properly entered into evidence as Prosecution Exhibit (P.E.) 3, appellant admitted his prior sworn statement denying involvement with the victim was false.  Furthermore, his confession recounts the following essential facts, which PFC Agana’s trial testimony corroborates:  (1) appellant and PFC Agana saw the victim in PV2 Camilo’s room; (2) Private Camilo closed his door with the victim still inside the room; (3) appellant and PFC Agana went to PFC Agana’s room and agreed to surreptitiously sneak into PV2 Camilo’s room to try to have sex with the victim; (4) they took condoms with them from PFC Agana’s room, and climbed out of PFC Agana’s window and into PV2 Camilo’s window; (5) Private Agana attempted to have sex with the victim; (6) the victim woke up and “told both of [them] to get out. . . . She told [PFC Agana] to leave and she said[, ‘Y]ou over there[,] by the window [referring to appellant,] you also leave;” (7) Private Agana and appellant climbed out of PV2 Camilo’s window and returned to PFC Agana’s room through his window; (8) appellant told PFC Agana he was going back to PV2 Camilo’s room to have sex with the victim; (9) appellant made a subsequent round trip, alone, through PFC Agana’s window that terminated, as described by PFC Agana, with appellant flying back through the window headfirst; (10) appellant flushed the condom he was wearing down PFC Agana’s toilet; and (11) appellant told PFC Agana he penetrated her vagina with his finger, and had sexual intercourse with the victim.
Also, consistent with PFC Agana’s testimony, appellant provided the following relevant information in his confession:  (1) the victim was asleep when appellant began his sexual activity with her; (2) appellant had sexual intercourse with the victim in two different positions; (3) at some point during intercourse, the victim suddenly “had a funny look on her face.  She told [appellant] to get away from her;” (4) the victim asked appellant how he entered the room, and he replied that PV2 Camilo let him enter; (5) the victim got dressed, opened the door, and left the room; and (6) appellant then departed PV2 Camilo’s room through the window.

Furthermore, appellant stated in his written confession that when the victim woke up, she asked him to perform oral sodomy on her; appellant complied, and after the victim climaxed, he engaged in vaginal intercourse with her.  When asked whether the victim consented to sexual intercourse, appellant replied, “No, she did not tell me to have sex with her nor did she . . . object or say no.”  Appellant further confessed he called PV2 Camilo, while PV2 Camilo was at CID, and asked PV2 Camilo to say the four unopened condom packages left at the crime scene were his because appellant was afraid the CID would discovered appellant’s fingerprints on them.

Private First Class Alvarez, another soldier in appellant’s battery, testified appellant asked him for a ride to the victim’s barracks, and asked if he could talk to the victim for him regarding how much money she wanted from appellant.  Appellant made this request after the misconduct occurred.  Private Alvarez said appellant asked him to surreptitiously record the discussion with the victim and provided PFC Alvarez with a tape recorder.  Private Alvarez said appellant’s exact instructions were “[t]o hide the tape recorder and ask her how much [money] she wanted in order for her to drop the charges.”  Private Alvarez stated appellant did not offer any specific compensation for his assistance, but said appellant told him that “if [he] needed money, that he would help [him] out.”  Private Alvarez complied with appellant’s requests.  He testified he asked the victim how much she wanted, and she replied she “wasn’t done with [appellant], that she wanted her ‘f’ing money.”  Private Alvarez went back to the car, told appellant what the victim said, and gave appellant the tape recorder.  Appellant replayed the tape and asked PFC Alvarez questions concerning his discussion with the victim.
Private Alvarez further testified he and appellant returned to the victim’s barracks on a subsequent day.  As before, appellant waited outside in the car while PFC Alvarez went in to speak with the victim.  Private Alvarez said appellant provided him with an unknown quantity of cash which he gave to the victim; she counted it and said that she would “someway, somehow, drop the charges.”  Private Alvarez said he reported his apparent success to appellant, who then told him to “keep [his] mouth shut, and don’t tell no one about what happened [sic].”  Private Alvarez stated he lied to the CID at appellant’s request in a written statement by claiming the victim initiated contact and started the discussions about money.  The defense cross-examined PFC Alvarez and did not attack the veracity of his account of the various meetings with the victim and appellant, or what transpired during the meetings.  Rather, the defense reinforced the fact that the meetings occurred and portrayed appellant as the victim’s target in a plot to extort money from him because of the sexual assault.
Law
Article 66(c), UCMJ, imposes on this court the duty to affirm only those findings of guilty we find correct in law and fact.  Therefore, we must conduct an independent, de novo review of the legal and factual sufficiency of the entire record of trial.  United States v. Washington, 57 M.J. 394, 399 (C.A.A.F. 2002).  The test for legal sufficiency is whether, considering the evidence in the light most favorable to the government, a rational fact-finder could have found all the essential elements of the offense beyond a reasonable doubt.  United States v. Brooks, 60 M.J. 495, 497 (C.A.A.F. 2005) (citing Jackson v. Virginia, 443 U.S. 307, 318-19 (1979)).  When applying this test, we are “bound to draw every reasonable inference from the evidence of record in favor of the prosecution.”  United States v. Blocker, 32 M.J. 281, 284 (C.M.A. 1991) (citing Jackson, 443 U.S. at 307; United States v. Laboy, 909 F.2d 581, 588 (1st Cir. 1990); United States v. Hart, 25 M.J. 143 (C.M.A. 1987)).
In a factual sufficiency review, we do not show such deference to the lower court’s decision.  The test for factual sufficiency is whether, after weighing the evidence of record and making allowances for not having personally observed the witnesses, we are convinced of appellant’s guilt beyond a reasonable doubt.  United States v. Turner, 25 M.J. 324, 325 (C.M.A. 1987).  “In sum, to sustain appellant’s conviction, we must find that the government has proven all essential elements and, taken together as a whole, the parcels of proof credibly and coherently demonstrate that appellant is guilty beyond a reasonable doubt.”  United States v. Gilchrist, 61 M.J. 785, 793 (Army Ct. Crim. App. 2005) (citing United States v. Roukis, 60 M.J. 925, 930 (Army Ct. Crim. App. 2005), aff’d, 62 M.J. 212 (C.A.A.F. 2005) (summary disposition)).
          The standard for measuring the quantum of corroborative evidence required before a confession may be entered into evidence at court-martial is “slight” or “very slight.”  United States v. Gardinier, 63 M.J. 531, 546 (Army Ct. Crim. App. 2006) (citing United States v. Arnold, 61 M.J. 254, 257 (C.A.A.F. 2005), and United States v. Maio, 34 M.J. 215, 218 n.1 (C.M.A. 1992)), pet. granted, __ M.J. __, 2006 CAAF LEXIS 1503 (C.A.A.F. 27 Sept. 2006) (petition for review granted on other grounds).  “The independent evidence need raise only an inference of the truth of the essential facts admitted.”  Id. (quoting Military Rule of Evidence [hereinafter Mil. R. Evid.] 304(g)(1)).  Furthermore:

[t]he corroboration requirement . . . does not necessitate independent evidence of all the elements of an offense or even of the corpus delicti of the offense.  Rather, the corroborating evidence must raise only an inference of truth as to the essential facts admitted.  Moreover, while the reliability of the essential facts must be established, it need not be done beyond a reasonable doubt or by a preponderance of the evidence.
United States v. Seay, 60 M.J. 73, 79 (C.A.A.F. 2004) (quoting United States v. Cottrill, 45 M.J. 485, 489 (C.A.A.F. 1997)).
Discussion

For the reasons outlined above, we find the additional corroborating evidence properly admitted at trial provides “independent evidence which establishes the trustworthiness of the confession” and “raises an inference of truth as to the essential facts admitted in the confession.”  Gardinier, 63 M.J. at 546 (internal citation and quotations omitted).  Therefore, we also find defense counsel was not ineffective for failing to challenge the admissibility of appellant’s confession based on a lack of corroborating evidence.  See Strickland v. Washington, 466 U.S. 668, 687 (1984); United States v. Saintaude, 61 M.J. 175, 179 (C.A.A.F. 2005) (testing whether defense counsel’s performance was deficient, and if so, whether the deficient performance resulted in prejudice to the defense).
Regarding the factual and legal sufficiency of the evidence concerning the rape and forcible sodomy convictions, appellant admitted all but one of the essential elements of each offense during the providence inquiry, i.e., that he engaged in this misconduct by force and without the victim’s consent.  As part of his guilty plea, appellant admitted he had sexual intercourse with the victim, performed oral sodomy on her, and was married to someone else at the time of the offenses.  At appellant’s request, the military judge properly informed the panel that appellant pled guilty to adultery and consensual sodomy.  The issue regarding both sex offenses and the burglary offense is whether the sexual activity was consensual.
  The overwhelming weight of the evidence in this case, including appellant’s properly admitted confession, leads us to find that it was nonconsensual.  A rational fact-finder could have found all the essential elements of the offenses beyond a reasonable doubt, see Brooks, 60 M.J. at 497, and we now find the evidence adduced at trial “credibly and coherently demonstrate[s] that appellant is guilty beyond a reasonable doubt.”  Gilchrist, 61 M.J. at 793.
Appellant and PFC Agana returned to the barracks after a night of consuming alcoholic beverages to discover the victim (who had also been drinking) asleep in PV2 Camilo’s barracks room.  Appellant and PFC Agana never met the victim before that night and did not know her name.  Appellant surreptitiously entered and exited the room twice through the window to engage in sexual activity undetected.  The victim already ordered appellant out of the room once, after having discovered him there while she was refusing PFC Agana’s sexual advances.  During appellant’s second time in the room, he engaged in oral sodomy and sexual intercourse with the victim, who was obviously suffering from a significant degree of impairment.  The victim did not awaken during either time appellant and PFC Agana crawled into the room through the window or when they removed or repositioned the victim’s clothing and began sexual activity with her on two separate occasions.  The victim was disoriented during the assaults, and in both instances thought the person initiating sexual contact was PV2 Camilo, the soldier in whose locked room she had been sleeping.
Within thirty minutes after the incident, SGT Clayton and PV2 Camilo had to vigorously shake the victim for at least thirty seconds to wake her up; and even then, she was “half asleep” when she spoke with them.  Appellant lied in a sworn statement to the CID, and denied any involvement with the victim.  He also solicited a junior soldier to lie to the CID about ownership of the condoms which were crime scene evidence.  Eventually, appellant rendered a sworn statement in which he admitted to the misconduct upon which the charges are based, including the fact that the impaired victim neither consented nor objected to his sexual acts.  Additionally, testimony at trial revealed appellant unsuccessfully bribed the victim to withdraw her complaint.  We are satisfied the evidence presented at trial is legally and factually sufficient to establish that appellant committed the contested offenses of rape, forcible sodomy, and burglary.

IMPROPER SHIFTING OF BURDEN OF PROOF AND

ASSISTANCE TO THE PROSECUTION
There are two factual issues for us to consider in deciding whether the military judge abandoned her impartial role and assisted the prosecution.  The first is whether the military judge improperly shifted the burden of proof when she made a clarifying comment after a government objection during the defense argument on findings.  The second is whether the military judge improperly limited the defense argument to aid the prosecution.
The following exchange occurred between the parties and the military judge during civilian defense counsel’s argument on findings before the panel members:
CDC [Civilian Defense Counsel]:  Now, I did tell you at first that you would hear evidence—I fully expect I made that in good faith that—about how [the victim] first [blamed] the accused of using a beer bottle on her,[
] and so forth.  Unfortunately, we weren’t able to present that because—

TC [Trial counsel]:  Objection.

CDC: —she did not testify.

MJ [Military Judge]:  Overruled.

TC:  Yeah.

MJ:  Well.  Yeah.  I mean I’ll just note that, defense you were free to call her.

CDC:  Judge, the burden is not on the defense.

MJ:  Well, I understand that.

CDC:  And it doesn’t—

MJ:  But, to say.

CDC:  —shift to the defense to call witnesses.

MJ:  Excuse me?

CDC:  It does not shift to the defense to call—

MJ:  No.
CDC:  —or produce evidence.

MJ:  The burden never shifts members.  But, what I want the members to understand, Mr. Fischer, is you just alluded to the fact that you were unable to ask her certain questions because she was not called as a witness.  And I just want them to know that you were free to call her as a witness, as well.  You didn’t have that obligation, but you were certainly free to do that.

CDC:  That’s right, judge.

MJ:  Had you wanted to ask certain questions.

CDC:  That’s right.
MJ:  Members understand that?  Apparently so.  Go ahead.  
(Emphasis added.)
Civilian defense counsel resumed his argument, and stated it was unclear whether the victim was claiming it was appellant who sexually assaulted her when she merely answered “yes” to the question whether she had been raped.  Trial counsel objected without stating a basis.  Trial counsel apparently opposed any reference to the victim’s prior sexual conduct with PV2 AS, especially after the military judge suppressed such evidence under Mil. R. Evid. 412 in a pretrial motion hearing.  The military judge sustained the objection, and the following colloquy took place:

CDC:  There’s evidence of that before the court, Judge.

MJ:  I don’t want you dwelling on that in your argument.

CDC:  But, why?  It’s just that—well, anyhow.  Okay.

Civilian defense counsel then continued his argument by reemphasizing the government’s burden of proving appellant’s guilt beyond a reasonable doubt.  He concluded by arguing that appellant’s good military character as a noncommissioned officer, as presented through testimony by his former first sergeant, would preclude appellant from engaging in the offenses to which he pled not guilty.

Although the military judge initially sustained trial counsel’s objection to civilian defense counsel’s reference to the apparent Mil. R. Evid. 412 evidence, she immediately reversed her ruling without explanation at the conclusion of the defense argument and stated:  “I just want to clarify something.  You can reopen your argument if you want on that objection I just sustained.  I’m overruling it—the [PV2 AS] stuff.  I’m sorry, if I threw you off track.”  Civilian defense counsel accepted the offer to reopen and finished by arguing the following point:

Well, the only point I was trying to make, Judge, is the evidence before, was when Agana and the accused first got into this, there was some concern with whether [PV2 AS] had raped [the victim].  And so the subsequent references to rape—it’s not clear as to which one the people are talking . . . about.  And again, that goes into the problem of requiring you to now find the accused guilty by the evidence before you.  And that’s, you know, the point I was trying to make.  Thank you.  Thank you, Judge.

Appellate defense counsel now assert the judge improperly abandoned her neutral role and assisted the prosecution by limiting the defense argument.  It appears from our review of the record the military judge, in effect, only interrupted rather than limited or precluded defense argument, and did so by ruling on an objection rather than interrupting sua sponte.  The military judge immediately reversed herself and allowed civilian defense counsel to reopen his argument.  When civilian defense counsel did so, he argued some of the victim’s prior sexual conduct with PV2 AS was admitted into evidence in appellant’s confession.
We find the military judge maintained her neutral and detached role, both “in fact [and] appearance,” throughout the proceedings.  United States v. Acosta, 49 M.J. 14, 19 (C.A.A.F. 1998).  “[A] military judge is not a mere referee but, rather, properly may participate actively in the proceedings[, and] . . . can and sometimes must ask questions in order to clear up uncertainties in the evidence or to develop the facts further.”  United States v. Ramos, 42 M.J. 392, 396 (C.A.A.F. 1995) (internal citation and quotations omitted).  “The military judge may summarize and comment upon evidence in the case in instructions . . . [and] during trial.”  United States v. Cooper, 51 M.J. 247, 251-52 (C.A.A.F. 1999).  We find the military judge’s factually correct observation—that the defense could have called the victim as a witness if they wanted to elicit particular information from her—did not make the military judge an advocate for the prosecution, did not constitute impermissible assistance to the government, and did not shift the burden of proof to the defense.
The military judge’s comment did not aid either party; rather, it preserved candor before the tribunal and the fairness of the trial by clarifying that defense counsel was not unfairly disadvantaged.  This is not a case where trial counsel, or—by logical extension—a military judge, impermissibly commented on appellant exercising his right to remain silent or the defense failure* to call witnesses or present evidence.  Nor is this a case of defense counsel permissibly noting the absence of witnesses or unsuppressed evidence to bolster a claim that the
* Corrected

government failed to sustain its burden of proof.  Rather, civilian defense counsel noted the absence of the victim precluded the defense from affirmatively presenting its theory of the case, but did not clarify that they had not made a request for her presence as a witness.
“The legal test that flows from all this is whether, ‘taken as a whole in the context of this trial,’ a court-martial’s ‘legality, fairness, and impartiality’ were put into doubt by the military judge’s [comment].  United States v. Reynolds, [24 M.J. 261, 265 (C.M.A. 1987)].  This test is applied from the viewpoint of the reasonable person.”  Acosta, 49 M.J. at 18.  We conclude, as the court did in Acosta, that, “for several reasons[,] a reasonable person, viewing the questions of the judge in proper context, would not have doubt about the impartiality of this judge.”  Id.
We note civilian defense counsel did not object to the military judge’s comment about the absent witness or the interruption of the defense argument, nor did he request a sidebar or Article 39(a), UCMJ, session to discuss the matter outside the presence of the members.  Rather, civilian defense counsel agreed twice with the military judge that the defense had an option, but no obligation, to call the victim as a witness.  He also took advantage of the military judge’s offer to reopen argument on findings to emphasize that the victim may have been referring to PV2 AS when she stated she had been raped.  Absent any defense counsel objection, we apply a plain error analysis
 and find, “in view of the circumstances noted above, these unchallenged comments did not clearly or obviously raise a reasonable doubt concerning this judge’s impartiality.”  Cooper, 51 M.J. at 252 (citing Acosta, 49 M.J. at 18).

In addition to civilian defense counsel’s agreement with the military judge’s clarifying comment, the military judge twice affirmed, at the time the comment was made, that the burden did not shift to the defense.  She specifically reminded the members that the government had the burden of proving appellant’s guilty beyond a reasonable doubt, and secured the members’ agreement that they understood her instruction.  The military judge also provided members with the standard instruction from the Military Judges’ Benchbook
 that correctly and unequivocally places the burden of proof upon the government:  “[T]he burden of proof to establish the guilt of the accused beyond a reasonable doubt is on the government.  The burden never shifts to the accused to establish innocence or to disprove the facts necessary to establish each element of [each] . . .  offense.”
  (Emphasis added.)  Furthermore, after the military judge interrupted civilian defense counsel’s argument, she promptly reversed her ruling on trial counsel’s previously-sustained objection (regarding the victim’s prior sexual conduct with PV2 AS).  Civilian defense counsel accepted her offer to reopen argument and further argued the defense theory of the case.
We reject appellant’s argument that this military judge was unfair in fact or appearance.  The remaining assignments of error and the matter raised personally by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), are without merit.

The findings of guilty and the sentence are affirmed.
Senior Judge SCHENCK and Judge ZOLPER concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� The panel found appellant not guilty of an additional contested obstruction of justice offense.


� We heard oral argument in this case at the United States Military Academy, West Point, New York.





� Private First Class Agana was tried separately and convicted for his role in the offenses.


� In assessing force and lack of consent, the Manual for Courts-Martial specifically explains:  “[I]f to the accused’s knowledge the victim is of unsound mind or unconscious to an extent rendering him or her incapable of giving consent, the [sexual] act is [nonconsensual].”  Manual for Courts-Martial, United States (2002 ed.), Part IV, para. 45c(1)(b); see United States v. Hughes, 48 M.J. 214 (C.A.A.F. 1998) (sleeping, intoxicated victim did not consent to sexual intercourse with accused while she was not yet fully awake); United States v. Booker, 25 M.J. 114 (C.M.A. 1987) (stating same).


� We find the burglary offense was completed when appellant broke and entered


the barracks room of another with intent to commit rape therein.  See UCMJ art. 129.





� The prosecution successfully litigated a motion to suppress evidence of the victim’s prior sexual conduct with PV2 AS in a pretrial motion hearing under Mil. R. Evid. 412.  (Military Rule of Evidence 412 is entitled “Nonconsensual sexual offenses; relevance of victim’s behavior or sexual predisposition.”)  However, the prosecution erroneously failed to redact portions of appellant’s confession that contained some of the suppressed evidence and admitted the written confession into evidence as P.E. 3.  In his confession, appellant stated that, according to PV2 Camilo, the victim alleged PV2 AS raped her.  Appellant further stated:  “We all confronted [PV2 AS] about the situation concerning the [victim]. . . . Private [AS said] that he went inside his bathroom and when he came out of the bathroom [the victim] had inserted a beer bottle, bottom end first[,] into her vagina and [was] playing with herself. . . . [When he saw this,] he told her to get out of his room.” Additionally, when civilian defense counsel cross-examined a CID agent regarding the victim’s sexual activity described in appellant’s confession, P.E. 3, trial counsel objected.  The military judge overruled the objection, and told the trial counsel:  “You opened the door about as wide as you can counsel. . . . It’s in the statement.  It’s in the statement.  Had you not introduced the statement, this wouldn’t be admissible.”


� In a plain error analysis, we review the record to see whether:  (1) a party or the military judge committed error; (2) the error was plain or obvious; and (3) the error affected an appellant’s substantial rights.  United States v. Finch, 64 M.J. 118, 121 (C.A.A.F. 2006) (citing United States v. Powell, 49 M.J. 460, 463 (C.A.A.F. 1998)); see UCMJ art. 59(a) (“A finding or sentence of court-martial may not be held incorrect on the ground of an error of law unless the error materially prejudices the substantial rights of the accused.”); Mil. R. Evid. 103(d) (“Nothing in this rule precludes taking notice of plain errors that materially prejudice substantial rights although they were not brought to the attention of the military judge.”).


� Dep’t of Army, Pam. 27-9, Legal Services:  Military Judges’ Benchbook, para. 2�5�12 (15 Sept. 2002).





� At appellant’s trial, this instruction immediately followed instructions on:  (1) the presumption of innocence; and (2) resolving reasonable doubt in favor of appellant on charged and lesser-included offenses.  Id.
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