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MEMORANDUM OPINION

-----------------------------------------
CHAPMAN, Senior Judge:


A military judge sitting as a general court-martial convicted appellant, contrary to his pleas, of conspiracy to commit indecent acts with a child, sodomy with a child under twelve years of age, committing indecent acts with a child under sixteen years of age (two specifications), and taking indecent liberties with a child under sixteen years of age in violation of Articles 81, 125, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 925, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a dishonorable discharge, confinement for twenty years, forfeiture of all pay and allowances, and reduction to Private E-1.  The case is before this court for review pursuant to Article 66, UCMJ.


Appellant raises six assignments of error:  (1) that the military judge erred by admitting appellant’s confession without sufficient independent evidence to corroborate the essential facts contained in the confession; (2) that the evidence is legally and factually insufficient to support findings of guilty to all offenses where the only evidence of guilt was appellant’s uncorroborated admissions; (3) that the evidence is legally and factually insufficient to support a finding of guilty to Specification 3 of Charge I where there is no evidence that appellant’s statements to the victim were made with the intent to gratify his or his alleged victim’s lust or sexual desires; (4) that the military judge abused his discretion by allowing two government expert witnesses to testify beyond the boundaries of permissible expert testimony; (5) that the military judge erred by admitting, as substantive evidence, hearsay statements made by appellant’s wife to Criminal Investigation Command (CID) agents; and (6) that the court-martial lacked jurisdiction to try appellant for the conduct alleged in Specification 1 of Charge I because the government failed to prove the conduct occurred while appellant was on active duty.


We find that the evidence is factually insufficient to support the finding of guilty to taking indecent liberties with a child under sixteen as alleged in Specification 3 of Charge I.  We find no merit in appellant’s other allegations of error.  

FACTS

At the time of the trial, appellant was married to Marlene Geraci and had two children, a nine year-old stepdaughter (MN) and a seven year-old son (RG).  According to Mrs. Geraci, on the afternoon of 27 July 2000, MN came home from a friend's house and said that she had just been attacked as she walked through the woods.  MN explained to her mother that while on the path in the woods, a man grabbed her and made her lay down on a towel that she was carrying.  MN said that the man then attempted to “lick” her vaginal area and that he tried to “put his tail on her butt” (MN called a penis a tail.).  But she said that the man’s tail was too big, so he stopped and let her go.  The man then told MN that everything was okay, that he had previously been to MN’s house, that he had done similar things to MN’s mother, and that her mother had said that it was alright.  


At some point during the investigation of MN’s alleged attack, CID agents began to question the truthfulness of MN’s story.  While being interviewed shortly after the alleged attack, MN appeared calm, in a good mood, and not upset or depressed.  Her clothing was not disheveled, dirty, or torn.  Also, she told the investigators that leading up to the incident in the woods, she had repeatedly seen her attacker in her dreams.  


The record is unclear as to who initiated the focus on appellant, but on 2 August 2000, appellant was asked to accompany a CID agent to the CID office for questioning.  Appellant initially denied having any sexual contact with MN, but later he admitted that he and his wife had been having sexual encounters with their children for several years.  He said that both MN and RG were allowed to watch him and his wife having sex.  He said that he and his wife “would show MN how to have regular sex and oral sex, then [he] would have oral sex on [his] wife and [MN].”  Appellant admitted that he had rubbed his penis on MN’s vagina and on her anus, that he had spread apart the lips of MN’s vagina to reveal her clitoris, that he had licked her clitoris, and that MN had performed oral sex on him.  Also, appellant said that sometimes his wife “would rub [RG's] penis and balls, just so [RG] could feel good too.”  He said that these acts occurred two or three times a week. 
Appellant also told the CID agents that during the previous week or two, he caught MN and RG in his room watching a pornographic video.  (The government introduced a pornographic video taken from appellant’s quarters.)  A few days after he caught his children watching the video, appellant said he heard noises coming from RG’s room and he went upstairs to investigate.  Upon entering RG’s room, appellant said he discovered MN and RG performing oral sex on each other.  Appellant said the children stopped when he walked into the room and MN “asked if she was doing it (the oral sex) right.”  Appellant said he told MN she was doing it right, but “she shouldn’t be doing this until she got married.”  He said the kids then got dressed and he went downstairs to tell his wife what they had done.


Appellant cried at times while making these statements and he said that he needed help.  He told the agents that MN had made up the story about the assault in the woods because “she was wanting more attention and because [he] had been having sexual contact and touching her at the house.”
  


Mrs. Geraci testified at trial under a grant of immunity.  She denied having any sexual contact with her children.  She said that her children never witnessed her and appellant having oral sex or engaging in any other sexual activity.  She testified that she had no reason to doubt the truth of her daughter’s account of the attack in the woods.


The government attempted to impeach Mrs. Geraci’s in-court testimony by calling her attention to statements she had previously made to CID agents on the evening of 2 August 2000.  During that interview, the agents confronted Mrs. Geraci with appellant’s confession.  She then told the agents that she and her husband had been having sex in the presence of their children for five years but only for “educational purposes.”  She admitted that she had tickled RG while she was in bed wearing only her panties and that she had touched her son’s erect penis once.  Mrs. Geraci also told the CID agents that she initially believed her daughter’s story, but she began to have misgivings and doubts after learning about MN’s dreams.  


At appellant’s trial, Mrs. Geraci admitted making these inconsistent statements to the agents, but she insisted that the statements were false.  She testified that the agents told her what details to put in her statement.  Mrs. Geraci said that she lied to the agents because she “was aggravated.”  She said the agents “were threatening [her] with things and [she] felt like it didn’t matter if [she] told them the truth or if [she] lied.”  The government did not attempt to introduce Mrs. Geraci’s written statements into evidence.


Testifying at trial from a remote location, MN remembered little about what she had told her mother on the day of the attack.  She said that her attacker looked something like a friend’s father.  She recalled him touching her, although she could not remember where he touched her.  MN said that she saw the man’s “tail.”  But MN said that she had never seen her father naked.  And, MN told the court that her father did not believe her story about the man in the woods.


Appellant’s son testified that his mother told him not to talk about sex.  He said that there were secrets that he could not talk about.  He also testified that he never saw his father, mother, or sister naked.


On the evening that MN reported the attack, Mrs. Geraci sent RG to a neighbor’s house while she and appellant took MN to the hospital.  RG was watching television with the neighbor’s children when he began to cry.  The neighbor’s twelve year-old daughter asked RG what was wrong.  He told the girl that “every night after [his mother] got out of the shower,” she would “get[] on top of [him] naked and wiggle[] around.”  RG said that his mother did the same thing to MN.  He said that he was afraid to go home because if his mother found out that he told anyone, she would beat him.  

Mr. Andrew Zelno, a clinical social worker specializing in sexual abuse, was a therapist for both MN and RG.  He testified that both children displayed characteristics of children who have been sexually abused over a period of time.  He also maintained that MN did not display characteristics of a victim of a one-time assault.  Rather, he said that her story of the attack was a “cry for help” called a “defense mechanism sublimation.”  Mr. Zelno explained that this was a coping mechanism when someone who has had a negative experience attempts to make that experience into something more positive as a way of psychologically dealing with the problem.  


On cross-examination, Mr. Zelno admitted that there was no definitive list of symptoms that one could use to diagnose sexual abuse.  Although he agreed that MN’s and RG's symptoms could be the result of other problems, he opined that both children had been sexually abused.  
Ms. Mary Sear, a licensed social worker who also served as a therapist for the children, testified that it was her opinion that MN suffered from post-traumatic stress disorder, as well as from the effects of long-term sexual abuse. 

CORROBORATION OF APPELLANT’S CONFESSION

Appellant asserts that the military judge erred by failing to suppress appellant’s pretrial admissions on the ground that his statements were not adequately corroborated as required under Military Rule of Evidence [hereinafter Mil. R. Evid.] 304(g), which provides:

An admission or a confession of the accused may be considered as evidence against the accused on the question of guilt or innocence only if independent evidence, either direct or circumstantial, has been introduced that corroborates the essential facts admitted to justify sufficiently an inference of their truth.


We review a military judge’s ruling on whether a confession is adequately corroborated for abuse of discretion.  United States v. O’Rourke, 57 M.J. 636, 642 (Army Ct. Crim. App. 2002) (citing United States v. Ayala, 43 M.J. 296 (C.A.A.F. 1995).  We need not find the reliability of the essential facts admitted in the confession beyond a reasonable doubt or by a preponderance of the evidence.  United States v. Cottrill, 45 M.J. 485, 489 (C.A.A.F. 1997).  And the corroboration requirement “does not necessitate independent evidence of all the elements of an offense or even the corpus delicti of the confessed offense.”  Id. (citing United States v. Maio, 34 M.J. 215, 218 (C.M.A. 1992)).  “Rather, the corroborating evidence must raise only an inference of truth as to the essential facts admitted.”  Id.  Given the “slight”
 quantum of corroborating evidence required under Mil. R. Evid. 304(g)(1), we find sufficient independent evidence in the instant case to establish the trustworthiness of appellant’s confession.

Mr. Zelno and Ms. Sear, the children’s therapists, both testified that the behavior of MN and RG is consistent with the behavior of sexually abused children.
  Appellant’s statement that MN made up the story of her attacker because appellant had been having sexual contact with MN was supported by Mr. Zelno’s conclusion that MN’s story was a cry for help and by MN’s testimony that her father did not believe her.  A pornographic video found in appellant’s quarters matching the description of a video viewed by appellant’s children, and appellant’s knowledge of descriptive terms used by his children to describe private parts of the body tend to verify appellant’s account of exposing his children to sexual activity and the acceptance of sexual openness within appellant’s household.  Also, RG’s statement that his mother, while naked, got on top of him and MN and wiggled around supports appellant’s admissions that he and his wife engaged in sexual acts with their children.
Accordingly, the trial judge did not err by allowing the government to introduce appellant’s admissions that he sodomized and committed indecent acts with his stepdaughter and that he conspired with his wife to commit the indecent acts.  We find that appellant’s confession was sufficiently corroborated by other independent evidence in the record.  This court is satisfied that, in the present case, the purpose of the corroboration rule – to prevent convictions based upon a false confession - was met.

MRS. GERACI’S INCONSISTENT STATEMENTS
In an attempt to impeach Mrs. Geraci’s in-court testimony that neither she nor her husband had any sexual contact with their children, the government elicited from Mrs. Geraci inconsistent statements previously given by her to CID.  These statements were never offered by the government or accepted by the military judge as substantive evidence.  See Mil. R. Evid. 613; United States v. Taylor, 44 M.J. 475, 479-80 (C.A.A.F. 1996).  Even if trial counsel argued the truth of these statements during her closing argument, as appellant’s counsel suggests in her brief, any error was harmless and did not materially prejudice appellant.  UCMJ art. 59 (a).  The case was tried before a judge alone.  The military judge is presumed to know the law and to act accordingly.  United States v. Prevatte, 40 M.J. 396, 398 (C.M.A. 1994) (citing United States v. Vangelisti, 30 M.J. 234, 240 (C.M.A. 1990)).

SUFFICIENCY OF THE EVIDENCE
We disagree with appellant that the evidence is legally and factually insufficient to support findings of guilty to all offenses.  As to Specification 3 of Charge I, however, we are not persuaded beyond a reasonable doubt that appellant’s comments after discovering his stepdaughter and son engaging in oral sex were made with the “intent to arouse, appeal to, or gratify the lust, passions, or sexual desires of the accused, the victim, or both.”  See Manual for Courts-Martial, United States (2002 ed.), para. 87b(2)(e).  Appellant’s rather indifferent reply to his stepdaughter that she was correctly performing oral sex on her brother, while vile and repugnant, without more, fails to prove conduct committed with the intent to gratify one’s sexual desires.  Thus, we hold that appellant’s statement does not amount to an indecent liberty prohibited by Article 134, UCMJ.  Accordingly, we will dismiss Specification 3 of Charge I in our decretal paragraph.

DECISION
The finding of guilty of Specification 3 of Charge I is set aside and that Specification is dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a dishonorable discharge, confinement for nineteen years and four months, forfeiture of all pay and allowances, and reduction to the grade of Private E-1.

Judge CLEVENGER and Judge STOCKEL concur. 







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� Whether appellant’s confession was voluntary is not an issue before this court.  At trial, the military judge permitted its use after concluding that the statements were given voluntarily.  Appellant does not question that decision on appeal.  





� United States v. Yeoman, 25 M.J. 1, 4 (C.M.A.1987); United States v. Melvin, 26 M.J. 145, 146 (C.M.A. 1988) (“very slight” quantum of evidence required).





� Although a defense psychiatrist was critical of Mr. Zelno’s conclusion that there was no possibility that MN had not been sexually abused, he did admit that the children’s behavior “could be consistent” with sexual abuse.  He opined that sexual abuse was not the only explanation for the behavior.  
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