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MEMORANDUM OPINION

-----------------------------------------
CARTER, Judge:


A military judge sitting as a general court-martial convicted the appellant, pursuant to his pleas, of conspiracy to possess with intent to distribute Methylenedioxy-Methamphetamine 3\4 (commonly known as “ecstasy”) and wrongful use and possession of ecstasy, in violation of Articles 81 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 881 and 912a [hereinafter UCMJ].  The adjudged sentence was a bad-conduct discharge, confinement for fourteen months, forfeiture of all pay and allowances, and reduction to Private E1.

A few days later, laboratory analysis determined that the substance involved in all of appellant’s offenses was not ecstasy or any other controlled substance.  Nine days after the adjournment of appellant’s court-martial, a substitute military judge* held a post-trial hearing and conducted a new providence inquiry for the use and possession offenses and a new sentence proceeding.  This judge accepted appellant’s plea to attempted wrongful use and possession of ecstasy in violation of Article 80, UCMJ.  In the new sentence proceeding, the adjudged sentence was a bad-conduct discharge, confinement for nine months, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved a sentence to a bad-conduct discharge, confinement for nine months, and reduction to Private E1.  The case is before the court for automatic review under Article 66, UCMJ.


We find that a portion of the overt act described in the conspiracy charge is neither factually sufficient nor fully covered during the providence inquiry.  UCMJ art. 66(c).  We have considered appellant’s assignments of error and the matters he asserted under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.


The court affirms only so much of the finding of guilty of the Specification of Charge II as finds that appellant “did, at Fort Bragg, North Carolina, on or about 19 November 1998, conspire with Specialist Robert C. Bartsch to commit an offense under the Uniform Code of Military Justice, to wit:  wrongful possession with the intent to distribute, Methylenedioxy-Methamphetamine 3\4, a schedule I controlled substance and in order to effect the object of the conspiracy, the said SPC Hird gave $1,400.00 to SPC Bartsch to purchase a quantity of the said controlled substance.”  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.


Senior Judge TOOMEY and Judge NOVAK concur.







FOR THE COURT:







RANDALL M. BRUNS







Deputy Clerk of Court

* The first military judge recused himself during a post-trial R.C.M. 802 session because by that time he had already seen the quantum portion of appellant’s pretrial agreement.
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