SINNARD – ARMY 20000494


UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

CANNER, CARTER, and HARVEY

Appellate Military Judges

UNITED STATES, Appellee

v.

Private First Class JOSHUA F. SINNARD

United States Army, Appellant

ARMY 20000494

1st Cavalry Division

S. R. Henley, Military Judge

For Appellant:  Captain Linda A. Chapman, JA; Captain Christopher D. Carrier, JA (on brief).

For Appellee:  Colonel Steven T. Salata, JA.

4 February 2002

-----------------------------------------

MEMORANDUM OPINION
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HARVEY, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of attempted robbery and absence without leave, in violation of Articles 80 and 86, Uniform Code of Military Justice, 10 U.S.C. §§ 880 and 886 [hereinafter UCMJ].  Contrary to his pleas, appellant was convicted of attempted unpremeditated murder, in violation of Article 80, UCMJ.  The military judge sentenced appellant to a dishonorable discharge, confinement for ninety months, forfeiture of all pay and allowances, and reduction to Private E1.  There was no pretrial agreement.  The convening authority’s action states, in part:

[T]he finding of guilty of Specification 1, Charge I is changed to a finding of guilty of assault with a means likely to produce grievous bodily harm, to wit:  a knife.  Only so much of the sentence as extends to reduction to Private (E1), forfeiture of all pay and allowances, confinement for 60 months, and a [d]ishonorable [d]ischarge is approved, and except for the part of the sentence extending to a [d]ishonorable [d]ischarge, will be executed.  The accused will be credited with 155 days against the approved sentence of confinement.

This case is before the court for mandatory review under Article 66, UCMJ.

From our review of appellant’s Rule for Courts-Martial 1105 submission to the convening authority, the staff judge advocate’s recommendation and addendum, as well as the convening authority’s action, it is apparent that the convening authority intended to approve the adjudged findings, except for Specification 1 of Charge I.  The convening authority intended to approve a finding of guilty to aggravated assault, which is a lesser-included offense of attempted unpremeditated murder, and to reassess and reduce the sentence.  The action the convening authority signed reflected his intent, with one exception.  His action failed to state that the changed finding of guilty to the lesser-included offense of aggravated assault was “in violation of Article 128, UCMJ” rather than Article 80, UCMJ.  See Manual for Courts-Martial, United States (2000 ed.), app. 16, para. 16, at A16-3.  We will correct this error in our decretal paragraph.

We have reviewed the issues raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  The court affirms only so much of the finding of guilty of Specification 1 of Charge I as finds that appellant did, at or near Fort Hood, Texas, on or about 3 January 2000, commit an assault upon Private First Class Aaron D. Lee by grabbing him around the neck, slicing the front of his neck with a knife, and stabbing him in the back of the neck, with a means likely to produce grievous bodily harm, to wit:  a knife, in violation of Article 128, Uniform Code of Military Justice.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), we affirm the sentence.

Senior Judge CANNER and Judge CARTER concur.
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