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MEMORANDUM OPINION

-----------------------------------------
HOFFMAN, Judge:

A military judge sitting as a general court-martial convicted appellant, in accordance with his pleas, of desertion with intent to avoid hazardous duty, missing movement, failure to obey an order of his superior commissioned officer, wrongful use of marijuana, absence without leave (three specifications), and wrongful use of cocaine, in violation of Articles 85, 86, 87, 90, and 112a, Uniform Code of Military Justice [hereinafter UCMJ], 10 U.S.C. §§ 885, 886, 887, 890 and 912a.  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for fifteen months, reduction to Private E1, and forfeiture of all pay and allowances.  The accused was credited with 103 days credit against the sentence of confinement.    
This case is before the court for review pursuant to Article 66, UCMJ. Appellee concedes appellant’s recognized error in the Staff Judge Advocate’s post-trial recommendation; the document incorrectly reported conviction for failures to repair listed in Specifications 3 through 8 of Additional Charge II when the specifications were in fact dismissed by the military judge.  Trial defense counsel failed to note the error in matters submitted pursuant to Rule for Court-Martial (R.C.M.) 1105, which consisted of a request for clemency to the convening authority.  Based upon the staff judge advocate’s recommendation and addendum, the convening authority presumably took action based upon a belief appellant had been convicted, among other charges and specifications, of six specifications that had been dismissed.
The convening authority provides the accused’s “best chance” for clemency.  United States v. Wheelus, 49 M.J. 283, 287 (C.A.A.F. 1998); United States v. Stephenson, 33 M.J. 79, 83 (C.M.A. 1991).  Under the facts of this case we will exercise our considerable discretion and set aside the convening authority’s action.  We require a new action to accurately advise the convening authority and afford appellant a complete opportunity to personally submit matters in response to the new post-trial recommendation and other matters as he determines appropriate.    

The action of the convening authority, dated 2** May 2007***, is set aside.  The record of trial will be returned to The Judge Advocate General for a new R.C.M. 1106 post-trial recommendation and new initial action by the same or a different convening authority in accordance with Article 60(c)–(e), UCMJ.(






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
(In addition to correcting the findings of Specifications 3-8 of Additional Charge II, the new promulgating order should actually reflect the adjudged sentence as approved or modified by the convening authority.





** Corrected


***2nd Corrected
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