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MOORE, Judge:


A military judge sitting as a general court-martial convicted appellant of distribution of marijuana, in violation of Article 112a, Uniform Code of Military Justice, 10 U.S.C. § 112a [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for forty-two months, forfeiture of $1,000.00 per month for forty-two months, and reduction to Private E1.  


This case is before the court for review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignments of error, the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the government’s reply thereto.  We find no basis for relief; however, the second assignment of error warrants discussion.  Appellant alleges that the military judge erred to the substantial prejudice of appellant because he engaged in an ex parte communication with the defense counsel for a key defense witness.  We disagree.

FACTS

Appellant’s court-martial was tried before a military judge on 28-29 January 2002.  After the government presented evidence in its case in chief, the defense presented evidence to counter the government’s theory that appellant distributed marijuana to Glenn Dixon on 1 June 2001 and 8 June 2001, and that appellant conspired with Sergeant (SGT) Stanley Wright to distribute marijuana on 8 June 2001.  During the defense case, SGT Wright was called as a witness and testified that he did not engage in drug activity on 8 June 2001.
  After SGT Wright’s testimony, the court recessed from 1230 to 1710.

The defense asserts that following SGT Wright’s testimony, and immediately after the recess was called, SGT Wright’s defense counsel, Captain (CPT) Bockin, met the military judge at the door to his chambers.  Captain Bockin asked if he could speak with the military judge “off the record” and asserted that he might have to withdraw from representation of SGT Wright due to some “ethical considerations.”  The military judge told CPT Bockin that he needed to consult with his supervisor.
  Appellant’s trial defense counsel was made aware of the exchange just as it terminated.

The first order of business once the court reconvened was pursuant to trial counsel’s request to discuss on the record “a potential issue regarding Captain Bockin’s representation of Sergeant Wright . . . to be possibly addressed by defense, if necessary.”

TC:  My understanding is Captain Bockin gave some sort of administrative notice of sorts to [the Chief of Criminal Law] about potentially not representing Sergeant Wright in the future.

MJ:  Okay.  That may be.  But even if he did, I don’t see it has any impact on this trial.

TC:  Okay, sir.  All I wanted to do is bring that up in case it might.

MJ:  Okay.  No, I’m not criticizing you for mentioning it.  I’m just saying let’s say that Captain Bockin indicated to the trial counsel for the Wright case . . . that for whatever reason that he was going to either be excused by his client, or wanted to withdraw for some reason, whatever it might be, I can’t conceive of how it has an impact on this case.  But I appreciate your bringing it to my attention.

TC:  Yes, sir.

MJ:  Defense, any comment or request for me to do anything else at this point?

DC:  Just a moment, Your Honor.

[Pause while the accused and his counsel confer briefly.]

We have nothing further on that matter, Your Honor.

No further assertions with respect to CPT Bockin or his representation of SGT Wright were subsequently entered on the record.  The military judge entered findings of not guilty for wrongful distribution of marijuana on 1 June 2001 and conspiracy to distribute marijuana on 8 June 2001; and he entered findings of guilty, by an exception and substitution, of wrongfully distributing 106 grams of marijuana on 8 June 2001.

DISCUSSION

The Model Code of Judicial Conduct, adopted by Army regulation,
 provides that it is improper for a military judge to either “initiate [or] consider ex parte . . . communications concerning a pending or impending proceeding.”  See ABA Model Code of Judicial Conduct Canon 3A(4) (1990).  If extra-record information concerning a pending or impending proceeding has been communicated to the military judge, the military judge is required to disclose the communication to the parties on the record.  United States v. Martinez, 40 M.J. 82, 83 (C.M.A. 1994).  By affording the parties “a fair opportunity to explore [the] impact” the extra-record information had on the military judge, any material prejudice or “even the appearance of impartiality” is eliminated.  See id. at 84; see also Rule for Courts-Martial 902(a) (requiring a military judge to “disqualify himself or herself in any proceeding in which that military judge’s impartiality might reasonably be questioned.”).

According to the undisputed facts asserted by appellant, we note that the military judge did not initiate the communication with CPT Bockin nor did he comment on CPT Bockin’s statement regarding his representation of SGT Wright, other than to promptly instruct CPT Bockin to seek the advice of his supervisor and then terminating the conversation.  Nevertheless, even if this brief exchange were deemed an ex parte communication,
 we must still determine whether the military judge erred to the substantial prejudice of appellant.

Appellant argues that the military judge erred because he failed to fully disclose his communication with CPT Bockin on the record.  We have before us an adequate record in which to resolve appellant's claim on the basis of harmless error.  The nature of the exchange between the military judge and CPT Bockin, even if it constitutes an ex parte communication that the military judge was required to more fully disclose on the record, did not cause appellant to suffer material prejudice to a substantial right.  First, in the absence of clear evidence to the contrary, we follow the presumption that the military judge understood and followed the law.  See United States v. Rodriguez, 60 M.J. 87, 90 (C.A.A.F. 2004).  Moreover, the military judge twice established on the record that the status of CPT Bockin’s attorney-client relationship with SGT Wright would have no impact upon his consideration of the issues in appellant’s case.  In fact, the military judge’s emphatic response on the record was that he could not “conceive of how it has an impact” on the issues before him.


Any residual question as to the appearance of unfairness was eliminated once the military judge afforded the defense an opportunity to comment on the record.  See Martinez, 40 M.J. at 84.  On notice that CPT Bockin had approached the military judge immediately following the recess, appellant and his trial defense counsel were given sufficient time to confer and explore any potential concerns they may have had regarding CPT Bockin’s statement to the military judge.  The defense made an affirmative choice to not request voir dire of the military judge or otherwise voice an objection to the exchange.  A strong inference in favor of impartiality can be drawn from the defense’s decision not to raise and not to pursue the matter.  Accordingly, we have no misgivings as to the military judge’s impartiality, and we are convinced the extra-record communication by CPT Bockin to the military judge did not create even the appearance of unfairness.


Accordingly, the findings of guilty and the sentence are affirmed.


Senior Judge MERCK and Judge JOHNSON concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
� At the time SGT Wright testified, he was pending court-martial for his alleged role in the 8 June 2001 distribution of marijuana to Glenn Dixon.  At the beginning of SGT Wright’s testimony, the military judge interjected and noted on the record that he was aware SGT Wright was facing charges on “superficially-related matters,” that he had arraigned SGT Wright the previous day, and that SGT Wright’s defense counsel was present in the courtroom during SGT Wright’s testimony.





� The military judge was to arraign an accused in an unrelated case and complete a guilty plea inquiry for another soldier before reconvening appellant’s court-martial.





� Appellant submitted an affidavit of CPT Constance St. Germain, a trial defense counsel who was not assigned to appellant’s or SGT Wright’s case but was privy to the exchange between CPT Bockin and the military judge immediately following the recess.


� Army Reg. 27-10, Legal Services:  Military Justice, para. 5-8 (20 Sept. 1999) (“To the extent that it does not conflict with the UCMJ, the [Manual for Courts-Martial], directives, regulations, or rules governing provision of legal services in the Army, the 1990 ABA Code of Judicial Conduct [renamed the ABA Model Code of Judicial Conduct] applies to all [judge advocates] and civilian attorneys performing judicial functions, including all trial and appellate military judges . . .”).





� See, e.g., United States v. Allen, 33 M.J. 209, 213 (C.M.A. 1991) (communication deemed ex parte where staff judge advocate (SJA) initiated telephone call to military judge regarding the cost of trying the accused’s case and military judge quickly terminated the conversation after instructing the SJA to address such concerns with the convening authority).
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