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MEMORANDUM OPINION
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KIRBY, Judge:  


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of reckless driving, wrongful appropriation, assault consummated by a battery (three specifications), leaving the scene of an accident (two specifications), and underage drinking (two specifications), in violation of Articles 111, 121, 128 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 911, 921, 928, and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for fifteen months, and forfeiture of all pay and allowances.  The convening authority approved the sentence as adjudged.( 

This case is before the court for review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignment of error, and the government’s reply thereto.  We find that the staff judge advocate’s (SJA) post-trial recommendation (SJAR) did not correctly advise the convening authority of the findings of the court-martial and of the length of appellant’s pretrial confinement.   We will grant appropriate relief in our decretal paragraph.  
FACTS


In the Specification of Charge I, appellant was charged with operating a vehicle “while impaired by alcohol, in a reckless and wanton manner,” in violation of Article 111, UCMJ.  Appellant pled guilty to this offense, except for the words “while impaired by alcohol.”  The SJAR advised the convening authority that appellant pled guilty, “except for the words ‘wanton’ and ‘by alcohol’” and that he was found guilty in accordance with his plea.


In Specification 5 of Charge IV, appellant pled guilty to and was convicted of underage drinking on or about 1 February 2002.  The SJAR misstated the date of this offense as 23 December 2001, the same date appellant pled guilty to underage drinking in Specification 4 of Charge IV.  Finally, appellant asserts and we agree that the SJAR failed to correctly advise the convening authority of the nature and duration of pretrial restraint imposed on appellant.  The government concedes that there were errors in the SJAR, but argues that the appellant waived the issue and suffered no prejudice.
DISCUSSION
Rule for Courts-Martial [hereinafter R.C.M.] 1106(d)(3)(A) requires the SJA to inform the convening authority of “[t]he findings and sentence adjudged by the court-martial.”  The SJA must provide the convening authority clear, complete, and accurate information as to the findings.  United States v. Godfrey, 36 M.J. 629, 631 (A.C.M.R. 1992). 

Unless otherwise indicated in his action, a convening authority approves the findings as stated in the SJAR.  United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  The convening authority’s purported approval of the erroneous language in the aforementioned specifications was a nullity.  See United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994).  To resolve this issue, we could return this case to the convening authority for a new SJAR and action.  United States v. Henderson, 56 M.J. 911, 913 (Army Ct. Crim. App. 2002) (citing Diaz, 40 M.J. at 345; United States v. Christensen, 45 M.J. 617, 618 (Army Ct. Crim. App. 1997); R.C.M. 1107(g)).  However, in the interest of judicial economy, we will resolve the errors in the SJAR by affirming modified findings of guilty of the Specification of Charge I and Specification 5 of Charge IV as described below and reassessing the sentence, rather than requiring a new recommendation and action.  See United States v. Wheelus, 49 M.J. 283, 289 (C.A.A.F. 1998); UCMJ, art. 59(a).    


Accordingly, the court approves only so much of the finding of the Specification of Charge I as follows:  
In that Private (E1) Samuel T. Hutton, U.S. Army, at or near Fort Myer, Virginia, and at or near Washington, D.C., on or about 23 December 2001, at or near the intersection of Florida and New York Avenues, N.E., and at or near    I-395 Northbound, did operate a vehicle, to wit:  a 2000 Dodge Dakota truck, in a reckless manner by rear ending two different vehicles and did thereby cause said vehicle to injure Carl R. Lashley.
The court approves the finding of Specification 5 of Charge IV as follows:

In that Private (E1) Samuel T. Hutton, U.S. Army, did at or near Fort Myer, Virginia, a place under exclusive or concurrent federal jurisdiction, on or about 1 February 2002, wrongfully consume an alcoholic beverage at a time when the said PVT Hutton was under the age of 21, in violation of Section 4.1-305, Virginia State Code Annotated, assimilated into Federal law by 18 U.S. Code Section 13.

The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted and the entire record, we affirm only so much of the sentence as provides for a bad-conduct discharge, confinement for thirteen months, and forfeiture of all pay and allowances for thirteen months.

Senior Judge MERCK and Judge JOHNSON concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

( Army Reg. 27-10, Legal Services:  Military Justice para. 5-31(a) (13 June 2005) requires that “[t]he convening authority will show in his or her initial action all credits against a sentence to confinement, either as adjudged or as approved, regardless of the source of the credit[.]”  Although the convening authority failed to indicate the confinement credit in his action or promulgating order, appellant suffered no prejudice in this case.  The confinement officials properly credited appellant with eighty-one days of confinement credit to which he was entitled. 
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