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MEMORANDUM OPINION

-----------------------------------------
MERCK, Senior Judge:


A military judge, sitting as a general court-martial, convicted appellant, pursuant to his pleas, of absence without leave terminated by apprehension and breaking restriction, and, contrary to his pleas, of violating a lawful general regulation, willfully damaging military property, larceny, and housebreaking, in violation of Articles 86, 92, 108, 121, 130, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 892, 908, 921, 930, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for thirty months, and forfeiture of all pay and allowances.  The convening authority credited appellant with 138 days of confinement against the approved sentence to confinement.

This case is before this court for automatic review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignments of error, the matters appellant personally raised pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the government’s response thereto.  We agree with appellant that the record is factually insufficient to support a finding of guilty of willfully damaging military property (Charge III and its Specification) and legally insufficient to support a finding of guilty of housebreaking (Charge VI and its Specification).    
WILLFUL DAMAGE OF GOVERNMENT PROPERTY


The Specification of Charge III reads as follows:  
In that Private Geoffrey A. Rockwell, U.S. Army, did, at or near Fort Bliss, Texas, on or about 27 June 2001, without proper authority, willfully damage by setting fire to, denting, scraping, defacing, and removing parts from a 1996 Jeep Cherokee, military property of the United States, the amount of said damage being in the sum of about $2,333.05.
FACTS

Detective Robert Posada, a member of the Auto Theft Task Force of the El Paso Police Department, testified that, on 27 June 2001, he investigated a crime scene involving a white 1996 Jeep Cherokee.
  He determined that the United States Government owned the vehicle.  He noted damage to the bumper, radio, front right headlight, signal light, and there was a burnt magazine on the floorboard on the driver’s side.  Detective Posada stated that the vehicle was within walking distance of the Naked Harem Men’s Club.  Appellant’s girlfriend worked at the Naked Harem Men’s Club.  

Officer Bruce Orndorf, the Senior Latent Fingerprint Examiner in the Criminalistics Unit of the El Paso Police Department, was recognized as an expert in fingerprinting analysis.  Officer Orndorf identified appellant’s right thumb print on the 1996 Jeep Cherokee’s rearview mirror.  

Prosecution Exhibit 1, the stipulation of fact, reflects that repair costs for the damage to the 1996 Jeep Cherokee was approximately $2,233.05. 

DISCUSSION

Article 66(c), UCMJ, imposes on this court the duty to affirm only those findings of guilty that we find correct in law and fact.  The test for factual sufficiency is “whether, after weighing the evidence in the record of trial and making allowances for not having personally observed the witnesses, [this court is] convinced of [appellant’s] guilt beyond a reasonable doubt.”  United States v. Turner, 25 M.J. 324, 325 (C.M.A. 1987).  


We have carefully weighed the evidence of record and made allowances for not having heard or seen the witnesses.  The evidence of record does not persuade us beyond a reasonable doubt that appellant is guilty of willfully damaging military property (The Specification of Charge III and Charge III).  We will grant appropriate relief in our decretal paragraph.
HOUSEBREAKING


The Specification of Charge VI reads as follows:  
In that Private Geoffrey A. Rockwell, U.S. Army, did, at or near Fort Bliss, Texas, on or about 05 July 2001, unlawfully enter a Ramada Inn hotel room, the property of Lodging Host Corporation, with the intent to commit a criminal offense, to wit: larceny, therein.


Appellant entered a plea of guilty to the lesser included offense of unlawful entry.
  The military judge relied on appellant’s sworn admissions and a stipulation of fact in determining the providence of appellant’s guilty plea.  In regard to the unlawful entry offense, the stipulation of fact recites:
On 5 July 2001, the accused was arrested by the El Paso Police Department while in a room in the Ramada Hotel located at 6099 Montana, El Paso, Texas.  The accused did not [sic] permission to be in the room.  The room rental rate was over $100.00 per night.


Under questioning by the military judge, appellant stated the following:

MJ:  What did the police tell you when they took you away on the morning of the 5th, you were under arrest?

ACC:  Yes, Your Honor.  They told me that I would be—being charged with burglary or theft of service . . . .

MJ:  So, did you understand that the person that called you over there and into the room actually hadn’t rented the room for the night?

ACC:  Yes, Your Honor, because I walked in the front door and I’d never—I had never thought about him not renting the room like that.

MJ:  So, you have no idea how he got in the room in the first place?

ACC:  No, Your Honor, the police told me that the back window was broken and that’s how they thought that I got in, but I went through the front door, so I’m assuming that’s how he got in.




. . . . 

MJ:  Tell me why you think you’re guilty of unlawful entry of the Ramada Hotel room on the 5th of July?

. . . .

ACC:  Well, I was in the hotel room and nobody had paid for it.  So, the hotel was unaware that we were in there until the maintenance man came that morning and found me in there.

MJ:  Did you know that the room had not been paid for when you went in there on the 4th of July?

ACC:  No, I didn’t, Your Honor.


. . . .

MJ:  So who called you?

ACC:  My friend, Jason.


. . . . 

MJ:  And he told you to come over to the Ramada?
ACC:  Yes, Your Honor.

. . . . 

MJ:  Were they having a party in the room?

ACC:  Yes, Your Honor.


. . . . 

MJ:  And you got there about what time on the 4th?

ACC:  I got there about 9:30 in the evening, Your Honor.

MJ:  And what time did the police find you the next day?

ACC:  They found me 7:30 that morning, Your Honor. 

MJ:  And you were asleep in the room?

ACC:  Yes, Your Honor.
MJ:  And you were by yourself?

ACC:  Yes, Your Honor.

MJ:  Did anyone tell you that you could stay in the room that night?

ACC:  No, Your Honor.

MJ:  How about the guy who called you up, did he tell you, ‘Hey, it’s my room, you can have it for the night?’
ACC:  Yes, Your Honor, because when I went to sleep, everybody was still in the room.  So, I figured that by 12 o’clock we had to be out of there, like, a regular hotel room.

MJ:  Twelve o’clock the next day?

ACC:  Yes, Your Honor, at noon.

MJ:  Did he ever tell you[,] you could crash there or any words of that effect?

ACC:  He said—it was just we stayed there and he didn’t really say anything about we had to leave or anything.

MJ:  Did you notice that the window had been broken?
ACC:  No, Your Honor, I didn’t.

MJ:  Where was that window located, near the front door?

ACC:  The only window in the hotel room, Your Honor, was towards the back of the—it was in the main room in the back of the hotel.

MJ:  How big was the hotel room, was it one room?

ACC:  It was—it’s almost like an efficiency apartment, Your Honor, it has three separate areas.  It has a living area, and then it has a dining area with a kitchen table, and then like a day room area, like a living room area, Your Honor, with a TV.

MJ:  And it was one window, did you notice that it was broken when you went in the room?

ACC:  No, Your Honor, the shades were drawn the whole time.

MJ:  And when you went to sleep on the bed, there were still people in the room?

ACC:  Yes, Your Honor.

MJ:  And then when you woke-up—how was it that you woke up, somebody was knocking on the door?

ACC:  I didn’t even notice the maintenance man had come in.  I guess—El Paso Police Department told me that the maintenance man had came [sic] in to fix the window and to repair some things in the room and when he found me in there, he notified the front desk or he called the police himself.  El Paso Police came in.  I didn’t even notice until—I don’t know if they shook me or what they did, but when I woke up, I woke up and they told me to put my hands on the wall, and he told me that I was under arrest. 
First, they questioned me about how I got in, did I know what was going on, what happened. 

. . . .  
MJ:  Had you ever stayed in a room with this Jason on an occasion previous to the 5th of July?

ACC:  Yes, I have, Your Honor.

MJ:  So, he had let you stay at hotel rooms he had rented before?

ACC:  No, I rented the hotel room the time before that.  

. . . .  
MJ:  Did you ever specifically ask Jason if he had rented the room on the night of the 4th of July when you went there?

ACC:  No, Your Honor, I didn’t think to ask.

. . . . . 

MJ:  Well, why do you think that your entry into that motel room, on the 4th of July into the 5th of July, was unlawful?

ACC:  Because I was in the room and regardless of what I thought it hadn’t been paid for.  So, at that time, the hotel called the police and I was in a place that I shouldn’t have been.

MJ:  Do you think you had a duty to ask this Jason whether or not you could spend the night there before you just crashed?

ACC:  Yes, Your Honor, I did.

MJ:  You’re satisfied that you were negligent in failing to determine what the status of the room was in your mind?

ACC:  Yes, I was negligent.

MJ:  Why do you think that?

ACC:  Because having the people in the room, I should have asked; a room key or something like that; when did he have the room until.

MJ:  Did you ever see a room key that night?

ACC:  No, Your Honor, I didn’t.

MJ:  Did anybody discuss the fact that they had broken into the room or did you have any knowledge that they hadn’t paid for the room that night?

ACC:  No, Your Honor, I didn’t.

MJ:  Well, why do you think that spending the night in a hotel room without paying for it is to the prejudice of good order and discipline or of a nature to bring discredit upon the armed forces, why do you think that?
ACC:  Because spending the night in the room after it wasn’t paid for was basically taking away from the hotel.  And then being armed forces, the hotel says, ‘This was a soldier that was in there,’ and they figure that any other soldier they get after that, they’re going to have problems with.

MJ:  So, you think that made your unit and the Army look bad by staying in that hotel room that night without paying for it?

ACC:  Yes, Your Honor, it did.

MJ:  Now, you have stayed in hotel rooms on previous occasions, you’ve told me, is that right?
ACC:  Yes, Your Honor.

MJ:  On these other occasions, had you paid for the room before you spent the night in the room?

ACC:  Yes, Your Honor, I had.

MJ:  And when you paid for the room, you got a key to the room?

ACC: 
Yes, Your Honor.

MJ:  And you signed some kid [sic] of document saying you’re authorized to stay in the room?

ACC:  I had a receipt, yes, Your Honor.

MJ:  So, you were familiar with the procedures on how to obtain a hotel room before the night of the 4th of July?

ACC:  Yes, Your Honor, I was.

MJ:  And you had, in fact, stayed at that Ramada once before?

ACC:  Yes, Your Honor, I have.

MJ:  So, you knew where the front desk was and you knew how to go up there and rent the room, is that right?

ACC:  Yes, Your Honor.

MJ:  Did you have money on hand that night that if you wanted to rent a room, you could have done so?

ACC:  I had money, Your Honor, but that morning the police officers told me that if I had enough money on my person to pay for that room, that I could have been let go, but I didn’t have enough.  I think the room came up to be a hundred and something dollars, Your Honor.

MJ:  And you didn’t have that much of [sic] you?

ACC:  No, Your Honor, I didn’t.

MJ:  But you never intended to pay for the room anyway, did you, that night?

ACC:  No, Your Honor, I thought someone else had taken care of it, Your Honor.

MJ:  But you never found that out for sure, did you?

ACC:  No, Your Honor, I didn’t.

MJ:  You think you had an obligation to find out if the room was paid for before you spent the night in there?

ACC:  Yes, Your Honor, I do.

MJ:  Why do you think that?

ACC:  Because now—now that I know that—I would have never thought about it before, but now to question a person’s credibility like that, I have to wonder if they actually rented the room, and I didn’t see a hotel key, and I did notice that nobody came in after we came in.  So, nobody else had a key to the door, and nobody used the phone.  It was just—there were little things I didn’t pay attention to while I was in the room that I should have notice [sic].
DISCUSSION

Appellant’s allegation that the evidence is insufficient as a matter of law turns on whether his entry into the hotel room was “unlawful.”  “The test for legal sufficiency of the evidence is whether, ‘after reviewing the evidence in the light most favorable to the prosecution, any rational trier of fact could have found the essential elements of the crime beyond a reasonable doubt.’”  United States v. Riley, 58 M.J. 305, 311 (C.A.A.F. 2003) (quoting Jackson v. Virginia, 443 U.S. 307, 319 (1979)).  “Legal sufficiency is a question of law, reviewed de novo.”  Id. (citing United States v. Tollinchi, 54 M.J. 80, 82 (C.A.A.F. 2000)).    

The military judge relied upon appellant’s providence inquiry to establish the common element of “unlawful entry.”  The lawfulness of an entry “depends on authorization, negative or positive, express or implied[.]”  United States v. Williams, 15 C.M.R. 241, 247 (1954).  In order to sustain a conviction that requires an unlawful entry, we must find a trespassory entry.  Id. at 245; see also United States v. Davis, 56 M.J. 299, 301-302 (C.A.A.F. 2002).  An innocent trespass, however, is one that is “committed either unintentionally or in good faith.”  Black’s Law Dictionary, 793 (7th ed. 1999).  There was no credible evidence to refute appellant’s claim that he was an invited guest.  Accordingly, the conviction for housebreaking (The Specification of Charge VI and Charge VI) cannot stand.  We will grant appropriate relief in our decretal paragraph.

DECISION


The findings of guilty of Charge III and its Specification and Charge VI and its Specification are set aside and dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for eighteen months, and forfeiture of all pay and allowances.  All rights, privileges, and property of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision are ordered restored and mandated by Article 75(a), UCMJ.

Judge JOHNSON and Judge MOORE concur.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� The elements of willfully damaging military property are:





	(a) That the accused, without proper authority, damaged . . .


	certain property in a certain way . . .;


	(b) That the property was military property of the United States;


	(c) That the damage . . . was willfully caused by the accused . . .; and			(d) That . . . the damage was of a certain amount.





Manual for Courts-Martial, United States (2000 ed.) [hereinafter MCM, 2000], Part IV, para. 32b(2).





� Appellant was found guilty of larceny of this vehicle.





� The elements of housebreaking are:  





(1) That the accused unlawfully entered a certain building or structure of a certain other person; and 


(2) That the unlawful entry was made with the intent to commit a criminal offense therein.  





MCM, 2000, Part IV, para. 56(b).





� The elements of unlawful entry are:	





(1) That the accused entered the real property of another or certain personal property of another which amounts to a structure usually used for habitation or storage;


(2) That such entry was unlawful; and


(3) That, under the circumstances, the conduct of the accused was to the prejudice of good order and discipline in the armed forces or was of a nature to bring discredit upon the armed forces.





An entry is ‘unlawful’ if made without the consent of any person authorized to consent to entry or without other lawful authority.





MCM, 2000, Part IV, para. 111(b) and (c).
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