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MEMORANDUM OPINION
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STOCKEL, Judge

A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of two specifications of larceny and two specifications of housebreaking, in violation of Articles 121 and 130, Uniform Code of Military Justice, 10 U.S.C. §§ 921 and 930 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for three months, forfeiture of $826.00 pay per month for four months, and reduction to Private E1.  The convening authority approved the adjudged sentence.  This case is before the court for mandatory review under Article 66, UCMJ.
In a single assignment of error, appellant argues, and the government concedes, that the approved forfeiture of $826.00 pay per month exceeds the limit of two-thirds pay per month established by Rule for Courts-Martial [hereinafter R.C.M.] 201(f)(2)(B)(i) for a special court-martial.
  It appears that the maximum forfeiture in this case was calculated using the pay grade E2 rather than E1.  Maximum forfeitures are based upon the grade to which an accused is reduced.  R.C.M. 1003(b)(2).  We will correct this error in our decretal paragraph.  

The findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted and the entire record, the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for three months, forfeiture of $737.00 pay per month for four months, and reduction to Private E1.  All rights, privileges, and property of which appellant has been deprived by virtue of that portion of the sentence set aside by this decision are ordered restored as mandated by Article 75(a), UCMJ.


Senior Judge CHAPMAN concurs.

CLEVENGER, Judge, dissenting:

I dissent.

This case comes before us in the guise of another example of lawyers and judges being unable to do simple math.
  But it is sadly much more.

Appellant entered his pleas of guilty pursuant to the terms of a pretrial agreement (PTA) with the convening authority, Major General Wood, Commander of the 2d Infantry Division.  At trial, the terms of that pretrial agreement were discussed.  Paragraph 2 required that “[i]n exchange for [appellant’s] actions as stated in paragraph 1, above [to plead guilty, inter alia], the Convening Authority will take the actions specified in the appendix to this offer.”  The appendix specified that “[t]he Convening Authority agrees to disapprove any adjudged confinement in excess of four (4) months; any other lawfully adjudged punishment, except a fine, may be approved.”

At trial on 12 December 2002, the detailed military judge imposed a sentence of a bad-conduct discharge, confinement for three months, forfeiture of $826.00 pay per month for four months, and reduction to the grade of Private E1.  As appellant’s detailed appellate defense counsel point out, and as the counsel appointed to represent the interests of the United States tactically concede, the forfeiture amount is in violation of Rule for Courts-Martial [hereinafter R.C.M.] 1003(b)(2).  Of course, the adjudged forfeiture also violates Article 19, Uniform Code of Military Justice [hereinafter UCMJ].

After announcing the sentence, the judge asked both counsel if they agreed that, under the terms of the PTA, to include the language of the appendix, the convening authority could approve the sentence as adjudged.  The detailed prosecutor, Captain Heath, agreed and he was not corrected by his detailed assistant trial counsel, Major (MAJ) Vanek, who was also the Chief of Military Justice for the 2d Infantry Division.  The detailed trial defense counsel, MAJ Broughton, also agreed, to his client’s detriment.  Appellant also agreed but there is every indication that he was never properly advised by a knowledgeable lawyer concerning the matter about which the military judge asked.  As such, I do not think that the parties intended to modify the terms of the PTA, or that appellant waived the legal error by his actions at that point in the trial.

The judge authenticated the record on 20 December 2002 without attempting to correct his error on sentencing. That same day, the Staff Judge Advocate (SJA), Lieutenant Colonel Cullen, prepared his post-trial recommendation.  It accurately reported the adjudged sentence and the terms of the PTA and recommended that the convening authority “approve the sentence as limited by the pretrial agreement.” 
  A proposed action was included.  On 3 February 2003, the detailed trial defense counsel submitted matters pursuant to R.C.M. 1105 and 1106 and recommended approving the excessive forfeitures, and the rest of the sentence as adjudged, except for the bad-conduct discharge.  The proposed action did not correct the unlawful forfeitures, and thus did not conform to the PTA provision limiting the convening authority to approving only “lawfully adjudged” punishments.  As noted above, appellant’s defense counsel did not raise any legal objection to the error.  

Waiver must be considered pursuant to R.C.M. 1106(f)(6), as the defense did not raise an objection to the legal error.  But there is an exception to that waiver rule for plain error.  Here the error (adjudging and approving an illegal sentence that was also in violation of the PTA between the parties) is so fundamental as to be plain error and the loss of several hundreds of dollars in pay is obviously prejudicial to appellant. 

On 6 February 2003, the convening authority signed the action approving “the sentence” and promulgated that action.

In United States v. Mitchell, 50 M.J. 79, 82 (C.A.A.F. 1999), our superior court wrote that “if appellant did not receive the benefit of the bargained-for pretrial agreement, the pleas would be treated as improvident, the findings would be set aside, and he would be subject to retrial.”  In United States v. Olson, 25 M.J. 293, 296 (C.M.A. 1987), that court had previously declared that “either the accused receives the benefit of the plea bargain which he thought he had entered or he is allowed to withdraw the guilty plea.”

If I had any dependable basis to believe that our ordered corrective actions, involving restored pay remedies, were being obeyed by appropriate military authorities concerning soldiers on involuntary excess leave, following their service of a sentence to confinement, I could agree that, as a matter of judicial economy, directing a remedy less drastic than setting aside the findings and sentence, based on the authority of Olson and Mitchell, was proper in this case. But, as I have no reason for confidence in that confusing and apparently secretive corrective action process by military finance authorities, I think the only meaningful remedy is to set aside the findings and sentence and authorize a rehearing.  
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Clerk of Court

� Appellant requests that this court reassess his sentence and approve only so much of the forfeitures as provides for $737.00 pay per month for four months.  Using our authority to review matters of law, we may enforce that which the convening authority was legally bound to do.  United States v. Cox, 22 U.S.C.M.A. 69, 46 C.M.R. 69 (1972).  





� Notwithstanding our dissenting brother’s concerns that appropriate military authorities fail to comply with or ignore orders from this court, we find no basis to conclude that all rights, privileges, and property of which appellant was deprived because of the improper action will not be restored by our order.  We are unaware of a single problem in this regard and, therefore, are completely confident that our ruling will ensure that appellant receives the benefit of his plea bargain.  





� I am aware that most military judges have easy access to reliable charts that show what amount is two-thirds of the basic pay entitlement for soldiers at the various grade or rank levels.  Why prosecutors and defense counsel are not also so informed is a mystery.  Moreover, this case tests the veracity of the oft-relied-upon assertion that judges are presumed to know the law, at least as to the law of sentencing.





� It would have been a better practice for the SJA to notice the error and recommend a correction (see R.C.M. 1106(d)(4) (the SJA may state an opinion as to the need for corrective action on a sentence as otherwise deemed appropriate)), but the SJA has no legal obligation sua sponte to raise for correction legal errors in a trial record.  R.C.M. 1106(d)(4) and Article 60(d), UCMJ. 
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