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CLEVENGER, Judge:


Pursuant to his pleas, appellant was found guilty of transporting child pornography in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934 [hereinafter UCMJ].
  The military judge sentenced appellant to a bad-conduct discharge, confinement for two years, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved the sentence as adjudged.  The case is before us for review under Article 66, UCMJ, and appellate defense counsel assert that appellant’s guilty pleas were improvident because the pleas were not knowingly and intelligently made.  Finding appellant’s pleas provident, we affirm. 
FACTS


In a stipulation of fact, appellant admitted that he transported images of child pornography via electronic mail over the internet.  One image electronically mailed by appellant was that of a “prepubescent girl, approximately eight years of age, naked from the waist down, with her legs spread and exposing her genitalia.”  Appellant further stipulated that the images he “sent out depicted children who were under the age of eighteen years and often under the age of 10 years.” 

During the providence inquiry, the military judge listed the following four elements for the offense to which appellant pled guilty:
One, that on divers occasions from on or about 15 January 2001 to on or about 12 March 2001, at or near Fayetteville, North Carolina, [appellant] knowingly transported child pornography in interstate commerce by computer using the Internet;

Two, that, at the time, [appellant] knew the material transported was child pornography;

Three, that [appellant’s] act was wrongful; and

Four, that, at the time, Title 18 U.S. Code, Section 2252A(a)(1) was in existence. 

The military judge also defined, among other terms, child pornography.
  And he defined a minor as any person under the age of eighteen years.  See 18 U.S.C. § 2256(1).  During the factual inquiry into the providence of his guilty pleas, appellant stated that he “e-mailed images of minors engaged in sexually explicit conduct to other people.”  Appellant also said, “[he] knew that these people were under the age of 18.”  Then the following exchange occurred:
MJ:  These were all minor girls?
ACC:  All the pictures on my computer?
MJ:  Well, the ones that you sent over the Internet?

ACC:  Yes, sir.

LAW

In Ashcroft v. Free Speech Coalition, 535 U.S. 234 (2002), the Supreme Court held that 18 U.S.C. §§ 2256(8)(B) and 2256(8)(D) of the Child Pornography Prevention Act of 1999, 18 U.S.C. § 2551 et seq., were overbroad and therefore unconstitutional.  Ashcroft, 535 U.S. at 258.  The government may still prosecute under this statute if actual minors, i.e., children under the age of eighteen years, are used in the production of child pornography.  See Ashcroft, 535 U.S. at 241-42.

In United States v. James, 55 M.J. 297 (C.A.A.F. 2001), appellant was convicted, pursuant to his pleas, of possessing and transporting child pornography.  On appeal, appellant argued that there was no definite proof that the pornographic pictures showed actual minors.  Id. at 300.  Our superior court stated:
[I]n the guilty-plea context, the Government does not have to introduce evidence to prove the elements of the charged offense beyond a reasonable doubt; instead, there need only be “factual circumstances” on the record “which ‘objectively’ support” the guilty pleas, i.e., that actual minors were in appellant’s pictures.
Id. (citation omitted).
In James, appellant’s admission that the persons in the pictures were under eighteen years of age coupled with the pictures themselves that were attached to the record of trial “objectively support[ed]” appellant’s guilty pleas to possessing and transporting child pornography depicting actual children.  Id. at 301.
DISCUSSION

Our review of this record establishes that appellant knowingly transported pornographic pictures of actual children under the age of eighteen.  When asked about the offense by the military judge, appellant described the “images of minors engaged in sexually explicit conduct” as “people” and agreed with the description of “girls” as the minors whose images he transported.  At no time did appellant give any indication that he thought the pictures were “computer-generated” or “virtual” images of children.  
We have also viewed the transported pictures attached to the record of trial in appellant’s case.  The pictures, along with appellant’s admissions, “objectively support” his guilty pleas to transporting child pornography depicting actual minors.  See United States v. Appeldorn, 57 M.J. 548, 550 (A.F. Ct. Crim. App. 2002).  We will not “speculate post-trial as to the existence of facts which might invalidate an appellant’s guilty pleas.”  United States v. Johnson, 42 M.J. 443, 445 (C.A.A.F. 1995).  Accordingly, appellant has not demonstrated a “‘substantial basis’ in law and fact for questioning the guilty plea.”  United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).

We have considered the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

The findings of guilty and the sentence are affirmed.
Senior Judge CHAPMAN and Judge STOCKEL( concur.   







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
� Appellant was convicted under Article 134, UCMJ (clause 3–crimes or offenses not capital) of violating 18 U.S.C. § 2252A(a)(1). 





� The military judge defined child pornography as: 





[A]ny visual depiction, including any photograph, film, video, picture, or computer, or computer generated image or picture; whether made or produced by electronic, mechanical, or other means of sexual [sic] explicit conduct, where the production of such visual depiction involves the use of a minor engaging in sexual [sic] explicit conduct [subsection (A) of 18 U.S.C. § 2256(8)]; or such visual depiction is, or appears to be, of a minor engaging in sexual [sic] explicit conduct [subsection (B) of 18 U.S.C. § 2256(8)]; or such visual depiction has been created, adapted, or modified to appear that an identifiable minor is engaging in sexually explicit conduct [subsection (C) of 18 U.S.C. § 2256(8)]; or such visual depiction is advertised, promoted, presented, described, or distributed in such a manner that conveys the impression that the material is or contains a visual depiction of a minor engaging in sexually explicit conduct [subsection (D) of 18 U.S.C. § 2256(8)].





( Judge Stockel took final action in this case prior to her retirement.





PAGE  
4

