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MEMORANDUM OPINION
----------------------------------
This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.
GIFFORD, Judge:
A military judge sitting as a general court-martial convicted appellant, contrary to his pleas, of rape, two specifications of sodomy, two specifications of indecent acts, and one specification of enticement of a minor via the internet in violation of Articles 120, 125, and 134, Uniform Code of Military Justice (10 U.S.C. §§ 920, 925, and 934) [hereinafter UCMJ].  The military judge sentenced appellant to a dishonorable discharge, twenty-five years confinement, forfeiture of all pay and allowances, and reduction to E1.  The convening authority approved the sentence as adjudged.  
On appeal to this court pursuant to Article 66(c), UCMJ, appellant raises several assignments of error.  Upon careful review of the record of trial, appellate briefs, and oral argument, we find based on the evidence presented that the assigned errors have no legal merit warranting relief.  As discussed below, however, we further find the evidence factually and legally insufficient to support Specification 2 of Charge II as charged and a portion of Specification 3 of Charge III.  We briefly address each in reverse order.
Charge III - Enticement Charge on “Divers Occasions”

In Specification 3 of Charge III, the government charged appellant with enticing L.M. to send him naked pictures of herself over the internet on divers occasions.  At the time, appellant was located in Afghanistan and L.M. was located at or near Fort Bragg, North Carolina.  The specific language of the specification alleged appellant:

[D]id, at or near Bagram Afghanistan, on divers occasions between on or about 30 August 2007 and 2 September 2007, knowingly entice through means of interstate or foreign commerce, Miss [L.M.] a female under the age of 16 years, to take naked pictures of herself and to send them to him over email, in violation of 18 United States Code 2422(b) which conduct was likely to bring discredit upon the armed forces or was prejudicial to good order and discipline.  (emphasis added).

We find the evidence in the record of trial factually and legally insufficient to establish that appellant committed the offense of enticement on “divers occasions” as alleged.  Specifically, we find the record of trial insufficient to establish appellant committed the charged offense at least twice or on at least two occasions.  See e.g., United States v. Rodriguez, 66 M.J. 201, 203 (C.A.A.F. 2008).  See also United States v. Craion, 64 M.J. 531, 534 (Army Ct. Crim. App. 2006) (citing United States v. Brooks, 60 M.J. 495, 497 (C.A.A.F. 2005); Jackson v. Virginia, 443 U.S. 307, 318-319 (1979).  


We further find, however, the evidence sufficient to establish that appellant committed the charged offense on or about 2 September 2007.(  Accordingly, this Court affirms only so much of the findings of guilty of Specification 3 of Charge III as finds appellant:

[D]id, at or near Bagram Afghanistan, on or about 2 September 2007, knowingly entice through means of interstate or foreign commerce, Miss. [L.M.] a female under the age of 16 years, to take naked pictures of herself and to send them to him over email, in violation of 18 United States Code 2422(b) which conduct was likely to bring discredit upon the armed forces or was prejudicial to good order and discipline.

Charge II - Sodomy Charge in Richmond,VA
In Charge II, the government averred in two separate specifications that appellant committed oral sodomy with his 12-year old stepdaughter — Miss L.M.  Each specification alleged, in effect, appellant had L.M. place his penis in her mouth, but the specifications differed in stating where and when the offenses occurred.  Specification 1 alleged the offense occurred at Fort Bragg, North, Carolina, while Specification 2 alleged the offense occurred in Richmond, Virginia.  While we find Specification 1 legally and factually sufficient, we find Specification 2 factually and legally insufficient.  

As reflected on the charge sheet, the government alleged appellant:

[D]id, at or near Richmond, Virginia, on divers occasions, between on or about 21 June and 5 July 2007, commit sodomy with Miss L.M., a child who had attained the age of 12 years but was under the age of 16 years, by placing his penis in her mouth.  (emphasis added)

At trial, the government predicated its evidence regarding the actual act of sodomy almost exclusively on the testimony of L.M.  In relevant part, L.M. testified that while she and her parents were visiting appellant's parents' house in Richmond, Virginia:

“[E]verybody went out to go look at furniture or something and it was just me and him there.  He went and he called me into the bathroom and he made me put my mouth on it again.”  (emphasis added)  


The offense of sodomy consists of unnatural carnal copulation with a person of the same or opposite sex.  Article 125, UCMJ (10 U.S.C. § 925).  In relevant part, the Manual for Courts-Martial states “[i]t is unnatural carnal copulation for a person to take into that person's mouth or anus the sexual organ of another person . . . or to place that person's sexual organ in the mouth . . . of another person . . .”  Manual for Courts-Martial, United States (2008 ed.), Part IV, para 51c.  Penetration, however slight, is sufficient.  Article 125, UCMJ (10 U.S.C. § 925).  In the instant case, for Specification 2 of Charge II, the evidence was insufficient to establish that any penetration of any orifice occurred.  As a result, the evidence is factually and legally insufficient to establish that appellant is guilty of the offense of sodomy.  See Craion, 64 M.J. at 534 (citations omitted); Brooks, 60 M.J. at 497; Jackson v. Virginia, 443 U.S. at 318-319.  

In addition to the defect regarding lack of penetration, Specification 2 of Charge II is factually and legally insufficient to establish appellant committed the offense on “divers occasions.”  Specifically, we find the record of trial fails to establish appellant committed the charged offense at least twice or on at least two occasions.  See e.g., Rodriguez, 66 M.J. at 203.  See also Craion, 64 M.J. at 534 (citations omitted); Brooks, 60 M.J. at 497; Jackson v. Virginia, 443 U.S. at 318-319.  


We find, however, the evidence factually and legally sufficient to establish the lesser included offense of attempted sodomy between on or about 21 June and 30 June 2007.  Accordingly, we affirm appellant's conviction to Specification 2 of Charge II on the lesser included offense of attempted sodomy in violation of Article 80, UCMJ.  See Article 59(b) (10 U.S.C. § 859(b)).  See also United States v. Medina, 66 M.J. 21, 25 (C.A.A.F. 2008).  Specifically, this Court affirms only so much of the finding of guilty of Specification 2 of Charge II, as finds that appellant:  
[D]id, at or near Richmond, Virginia, between on or about 21 June and 5 July 2007, attempt to commit sodomy with Miss L.M., a child who had attained the age of 12 years, but was under the age of 16 years, by placing his penis in her mouth.  

Conclusion

We affirm the remaining findings of guilty.  Reassessing the sentence on the basis of the modified findings and the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986) and United States v. Moffeit, 63 M.J. 40, 43 (C.A.A.F. 2006), to include those factors identified in Judge Baker's concurring opinion in Moffeit, the sentence is affirmed.

Senior Judge CONN and Judge HOFFMAN concur.
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Deputy Clerk of Court
( In finding appellant guilty to Specification 2 of Charge II, the panel made no exceptions or substitutions when making its general verdict finding.  As a result, “[t]here [is] no actual or implicit finding of not guilty by the members to [this offense].”  See United States v. Rodriguez, 202, 204, fn. 3 (C.A.A.F. 2008). 
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