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MEMORANDUM OPINION
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WALBURN, Judge:


A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of absence without leave in violation of Article 86, Uniform Code of Military Justice, 10 U.S.C. § 886 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for five months, and forfeiture of $767.00 pay per month for five months.  This case is before the court for review pursuant to Article 66, UCMJ.


We agree with appellant’s assignment of error asserting that he is entitled to relief for dilatory post-trial processing.  See United States v. Tardif, 57 M.J. 219 (C.A.A.F. 2002), remanded, 58 M.J. 714 (C.G. Ct. Crim. App. 2003), aff’d in part, 59 M.J. 394 (C.A.A.F. 2004); United States v. Collazo, 53 M.J. 721 (Army Ct. Crim. App. 2000).  

Appellant’s sentence was adjudged on 14 August 2003.  The military judge authenticated the 37-page record of trial on 9 December 2003.  Trial defense counsel examined the record of trial on 12 January 2004.  The staff judge advocate’s recommendation is dated 17 June 2004.  Appellant waived the submission of clemency matters, pursuant to Rule for Courts-Martial 1105 and Article 38(c), UCMJ, on 13 July 2004.  The convening authority’s action is dated 6 August 2004, almost twelve months after appellant was sentenced.


We have carefully considered the circumstances concerning appellant’s case.  Although we do not find specific or actual prejudice to appellant from this dilatory post-trial processing, such a finding is not a prerequisite for relief under Article 66, UCMJ.  See Tardif, 57 M.J. at 224-25; Collazo, 53 M.J. at 727.  Nevertheless, we find that the post-trial processing of appellant’s record of trial did not occur “as expeditiously as possible, given the totality of the circumstances in [his] case.”  Collazo, 53 M.J. at 727.  “[T]he unexplained and unreasonable post-trial delay” in appellant’s case merits sentence relief.  Tardif, 57 M.J. at 224; see UCMJ art. 66(c).


The findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted and the entire record, the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for four months, and forfeiture of $767.00 pay per month for four months.  All rights, privileges, and property of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision are ordered restored, as mandated by Article 75(a), UCMJ.

Senior Judge SCHENCK and Judge ZOLPER concur.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.
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