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MEMORANDUM OPINION
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CURRIE, Judge:


A general court-martial composed of officer members convicted appellant, contrary to his pleas, of false official statement, forcible sodomy, an indecent act, and fraternization, in violation of Articles 107, 125, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 907, 925, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for twelve months, forfeiture of all pay and allowances, and reduction to Private E1.  This case is before the court for review pursuant to Article 66, UCMJ.


Appellant contends that the military judge erred by admitting testimony, under Military Rule of Evidence [hereinafter Mil. R. Evid.] 413, that appellant had previously committed a sexual assault.  We disagree.       

FACTS

The Sodomy Offense


Appellant pled guilty to consensual sodomy and admitted that he performed fellatio on Sergeant (SGT) T.  The members found that appellant used force to sodomize SGT T without his consent.    


On the day in question, appellant and Private First Class (PFC) H brought SGT T to appellant’s apartment for a barbeque.  They each drank several beers and ate, and then went to a local bar where they continued to drink beer.  Sergeant T testified that after they left the bar, he walked unassisted to appellant’s car.  Private First Class H testified that SGT T “looked like he was drunk” and “walk[ed] a little bit funny, . . . not so much that he needed help to walk.”  

Upon returning to appellant’s quarters, SGT T felt “very dizzy and very sick to [his] stomach.”  He vomited several times and then lay down on appellant’s bed.  Private First Class H fell asleep on a sofa in the living room.  


Sergeant T testified that he next remembered waking up with appellant on top of him and kissing him.  Appellant asked SGT T if he “wanted to fuck,” and he responded, “No.”  Appellant moved his head toward SGT T’s groin, and at some point placed SGT T’s hand on his erect penis.  Sergeant T further testified: 
[T]he last thing I remember is, like, a warm sensation on my genital area . . . .  I don’t remember actually seeing [appellant] put his head on my genitals.  I just remember him going down towards that area, and then a sensation there of feeling that he was putting his mouth on my genital area.  
Sergeant T said he was unable to explain why he could not move while appellant was on top of him:  “I don’t know if it’s just that I was in shock or it was something I ate.  It just . . . felt like it was almost like I was drugged.”


Later that day, appellant awakened SGT T and drove him to pick up SGT T’s daughter at day care.  He then drove SGT T and his daughter home. 


In a sworn statement rendered before trial, appellant said, in part, the following:

Q.  Did you perform oral sex on SGT [T]?

A.  Yes[.]
Q.  How did that happen?

A.  I was drunk, and he was using the bathroom[;] I helped him to the bed because he was too drunk to walk.  I got him in the bed and I took his shoes off[;] he was lying on the bed.  I guess I brought his pants down, and that’s when it happened.

Q.  When you say it happened what do you mean by that?

A.  The oral sex on [T].

Q.  Did you threaten him in any way?

A.  No I did not.

Q.  Did he ever tell you to stop and you refused?

A.  No, not that I remember.

Q.  Was he awake at the time?

A.  Yes, but he was going in and out[;] he was pretty drunk.

The Mil. R. Evid. 413 Evidence


The government proffered the testimony of LS, who claimed that appellant had sexually assaulted him eight years earlier, under Mil. R. Evid. 413.  In 1992, LS was a six-year-old boy and appellant was a thirteen-year-old Army family member living on-post at Fort Shafter, Hawaii.  

LS testified that while playing with his friends one day, appellant asked him to go behind a large tree with him.  Appellant pulled down his pants and told LS to suck his penis.  LS refused; appellant then performed fellatio on him.  Appellant again asked LS to suck his penis.  LS again said he did not want to, but ultimately complied.  


During an Article 39(a), UCMJ, session, LS said he could not now identify appellant and that his memory of the assault was, on a scale of one to ten, with one being the least certain, “about a 6.”  However, he said that he remembered “very well” appellant pulling down his pants and telling appellant that he did not want to do anything.  LS also said that appellant did not “force” him to do anything.              


The military judge made the following findings and then denied defense counsel’s motion to exclude LS’s testimony:


[Appellant] is charged with an offense of sexual assault, in violation of Article 125 of the Uniform Code of Military Justice.  The proffered evidence is evidence that [appellant] committed another act of or offense of sexual assault, and the evidence is relevant, under Military Rule[s] of Evidence 401 and 402.  The proffered evidence involves conduct that occurred over eight years ago.  


The proffered evidence is similar to the charged misconduct because it involves taking advantage of a vulnerable victim.  [LS] was, approximately, 6-years old at the time of the alleged sexual assault by [appellant], who, in spite of his own youth, is considered by the court to have acted upon someone of tender years who was unable to consent at the time.


Sergeant [T] was also, apparently, vulnerable in that he was apparently unconscious or sleep [sic], or experiencing periods of partial consciousness . . . .


Both offenses involved homosexual fellatio performed by [appellant] on another; and this proffered evidence involves only a single act, potentially, established by a single witness.

LAW
Military Rule of Evidence 413


Military Rule of Evidence 413 provides, in part, that “[i]n a court-martial in which the accused is charged with an offense of sexual assault, evidence of the accused’s commission of one or more offenses of sexual assault is admissible and may be considered for its bearing on any matter to which it is relevant.”  Mil. R. Evid. 413(a).  The rule favors admissibility of evidence of similar crimes in sexual assault cases.  See United States v. Wright, 53 M.J. 476, 482-83 (C.A.A.F. 2000).    


However, before evidence may be admitted under Mil. R. Evid. 413, the military judge must make three threshold findings:

1.  The accused is charged with an offense of sexual assault;

2.  “[T]he evidence proffered is ‘evidence of the [accused’s] commission of another offense of . . . sexual assault’”; and 

3.  The evidence is relevant under Rules 401 and 402.

Id. at 482 (citations omitted).  


The military judge also must conduct a Mil. R. Evid. 403 balancing test to ensure that the probative value of the evidence is not substantially outweighed by the danger of unfair prejudice, confusion of the issues, or judicial inefficiency.  See id.; United States v. Green, 50 M.J. 835, 839 (Army Ct. Crim. App. 1999) (a “military judge is required [as a matter of law] to conduct a Mil. R. Evid. 403 balancing test prior to admitting evidence of similar crimes in sexual assault cases under Mil. R. Evid. 413”); Manual for Courts-Martial, app. 22, Mil. R. Evid. 413 and 414 analyses, at A22-37.  It is, in fact, a “constitutional requirement that evidence offered under Rule 413 be subjected to a thorough balancing test pursuant to Mil. R. Evid. 403.”  United States v. Dewrell, 55 M.J. 131, 138 (C.A.A.F. 2001) (citing United States v. Enjady, 134 F.3d 1427, 1433 (10th Cir. 1998)); see Green, 50 M.J. at 839 (appellate courts with “constitutional concerns with Rules 413 and 414 [have been] satisfied by a proper application of the Rule 403 balancing test by the trial judge”).  The balancing test, however, “should be applied ‘in light of the strong legislative judgment that evidence of prior sexual offenses should ordinarily be admissible[.]’”  Wright, 53 M.J. at 482 (quoting United States v. LeCompte, 131 F.3d 767, 769 (8th Cir. 1997)).  In short, for Mil. R. Evid. 413 “evidence to be admitted, it must be both logically (Mil. R. Evid. 401 and 402) and legally (Mil. R. Evid. 403) relevant at trial.”  United States v. Bailey, 55 M.J. 38, 40 (C.A.A.F. 2001).  


In addition, the uncharged misconduct must be limited to serious offenses; the government must satisfy the notice requirements of Mil. R. Evid. 413(b); and the military judge must conclude that the panel “could find by preponderance of the evidence that the offense[] occurred.”  Wright, 53 M.J. at 483 (citing Huddleston v. United States, 485 U.S. 681, 689-90 (1988)).   

Standard of Review


A military judge’s evidentiary rulings are reviewed for an abuse of discretion.  United States v. Gilbride, 56 M.J. 428, 430 (C.A.A.F. 2002) (citing United States v. Ayala, 43 M.J. 296, 298 (C.A.A.F. 1995)); Dewrell, 55 M.J. at 137; Wright, 53 M.J. at 483.  We apply a clearly erroneous standard to review the military judge’s findings of fact and a de novo standard to review conclusions of law.  Ayala, 43 M.J. at 298.  Thus, on a mixed question of law and fact, “a military judge abuses his discretion if his findings of fact are clearly erroneous or his conclusions of law are incorrect.”  Id.  


If “the judge does not articulate the [Mil. R. Evid. 403] balancing analysis on the record, we give the evidentiary ruling less deference than we do where . . . the balancing analysis is fully articulated on the record.”  Bailey, 55 M.J. at 41 (citing United States v. Manns, 54 M.J. 164, 166 (C.A.A.F. 2000)). 

DISCUSSION
Standard of Proof


Appellant first asserts that the military judge applied the wrong standard of proof when he evaluated the strength of the Mil. R. Evid. 413 evidence, i.e., its logical relevance under Mil. R. Evid. 401 and 402, and that his “erroneous view of the law” improperly influenced his ruling.  


The military judge said the standard was “whether a panel could reasonably find that the similar act—that the act you’re offering was committed.”  As noted above, our superior court has held that the military judge must “conclude that the [panel] could find by preponderance of the evidence that” appellant committed the earlier, similar offense.  Wright, 53 M.J. at 483 (citing Huddleston, 485 U.S. at 689-90); see also Johnson v. Elk Lake School District, 283 F.3d 138, 152 (3rd Cir. 2002).

After carefully examining LS’s testimony both on the motion and the merits, we are convinced that the panel could have concluded by a preponderance of the evidence that appellant sexually assaulted LS.  Therefore, LS’s testimony satisfied the requirements of Mil. R. Evid. 401 and 402.  Any error did not prejudice appellant.  

Military Rule of Evidence 403 Balancing Test


Appellant next contends that “there is no evidence in the record that the military judge conducted a 403 balancing test.”  We find to the contrary.


Defense and trial counsel filed comprehensive briefs with the military judge regarding the requirement that he make a Rule 403 balancing test and discussed the factors he should consider.  The trial counsel specifically referred the military judge to the balancing test factors discussed in Wright, 53 M.J. at 482, which the Court of Appeals for the Armed Forces had decided about two months before appellant’s court-martial.  In response, the military judge first made the threshold findings required by Mil. R. Evid. 413, and then made a series of additional findings directly related to Rule 403 as discussed in Wright.  He weighed the probative value of the evidence, noting the similarities between the uncharged and charged misconduct:  both involved “taking advantage of a vulnerable victim” and “homosexual fellatio performed by [appellant] on another.”  He noted the “temporal proximity” of the offenses (an eight year separation), the frequency of the uncharged misconduct (“a single act”), and how the government would prove the uncharged misconduct (“a single witness”).  


Appellant claims that the military judge’s Rule 403 analysis is deficient because he did not explicitly determine that the probative value of LS’s testimony was not substantially outweighed by the danger of unfair prejudice to him.  In particular, he says the “military judge did not consider the victims’ ages and status,
. . . appellant’s age at the time of each offense, and [LS’s] testimony that appellant did not use any force.”  We disagree.  The briefs, testimony, and arguments at trial focused on these facts.  In particular, the trial defense counsel argued that appellant’s relative youth when he molested LS stripped the incident of any probative value.  We are satisfied that, based on the entire record, the military judge thoroughly evaluated all relevant factors and conducted a full Rule 403 balancing analysis.  Dewrell, 55 M.J. at 138 (“trial court is not required to make detailed findings of fact under Rule 403”); United States v. McDonald, 53 M.J. 593, 595 (N.M.Ct.Crim.App. 2000) (although it is preferable that he or she do so, it is not required that the military judge articulate the Rule 403 findings on the record; judges are presumed to know the law and, absent evidence to the contrary, the presumption is that they acted according to it).

We hold that the military judge did not abuse his discretion by admitting LS’s testimony.  He made the requisite threshold findings under Mil. R. Evid 413(a).  He then reasonably concluded that the probative value of LS’s testimony was not substantially outweighed by its unfair prejudicial effect, as required under Rule 403.  See, e.g., United States v. Withorn, 204 F.3d 790, 793 (8th Cir. 2000) (judge properly admitted under Federal Rules of Evidence 413 and 414 testimony of cousin of nineteen-year-old defendant on trial for aggravated sexual abuse and sexual abuse of a minor that when she was twelve-years-old he had raped her and later claimed she had consented, which incident led to a juvenile adjudication of incest against defendant).  As the record fully supports his findings and substantiates his Rule 403 determination, his ruling stands.  See Bailey, 55 M.J. at 41.  


We also have considered appellant’s other assigned errors and those matters he personally raised pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and hold they are without merit.


The findings of guilty and the sentence are affirmed.


Senior Judge MERCK and Judge MOORE concur.







FOR THE COURT:

MALCOLM H. SQUIRES, JR.
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