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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge, sitting as a special court-martial, convicted appellant, pursuant to his pleas, of desertion and absence without leave, in violation of Articles 85 and 86, Uniform Code of Military Justice, 10 U.S.C. §§ 885 and 886 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for four months, forfeiture of $400.00 pay per month for six months, and reduction to Private E1.  This case was submitted on its merits for our review pursuant to Article 66, UCMJ.


The convening authority erred by approving the adjudged sentence as his action violated the pretrial agreement, which bound the convening authority to “disapprove any confinement in excess of 3 months.”  The staff judge advocate’s (SJA) post-trial recommendation advised the convening authority to approve only so much of the sentence as provided for a bad-conduct discharge, confinement for three months, and reduction to Private E1.  The SJA further recommended that the convening authority “defer the adjudged forfeitures until [he] take[s] action and waive the automatic forfeitures for a period of six months from the date of that action, or until [appellant] is released from confinement.”  In an addendum to her post-trial recommendation, the SJA noted that appellant had since been released from confinement and recommended that the convening authority approve the sentence as adjudged, apparently forgetting that the pretrial agreement limited confinement to three months.  The addendum was served on defense counsel, who requested that the convening authority grant clemency by disapproving the adjudged forfeitures and waiving the automatic forfeitures.  In a supplemental addendum, the Acting SJA adhered to the SJA’s recommendation in the initial addendum.  We will correct the error regarding the approved confinement in our decretal paragraph.  However, it appears from the allied papers to the record of trial that appellant was released from confinement in a timely manner and has neither alleged nor suffered any prejudice.  

The findings of guilty are affirmed.  The court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for three months, forfeiture of $400.00 pay per month for six months, and reduction to Private E1.
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