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AS AN UNPUBLISHED DECISION, THIS OPINION DOES NOT SERVE AS PRECEDENT.

BRYANT, Judge:

Contrary to his pleas, the appellant was convicted before officer and enlisted members, of rape and indecent assault, in violation of Articles 120 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 920 and 934.  In accordance with his pleas, he was also convicted of violating a lawful order by wrongfully giving alcoholic beverages to Private First Class (PFC) B,
 United States Marine Corps, a minor, in violation of Article 92, UCMJ.  He was awarded a bad-conduct discharge, confinement for 90 days, forfeiture of $500.00 pay per month for a period of 3 months, and reduction to the pay grade of E-1.  The convening authority approved the sentence as adjudged.


We have examined and considered the record of trial, the appellant's assignment of errors, and the Government's responses.  We have also considered the excellent oral arguments of appellate counsel held at the U.S. Naval Academy, Annapolis, Maryland, on 10 April 2003.  We conclude that the findings and sentence are correct in law and fact and that no error materially prejudicial to the substantial rights of the appellant was committed.  Arts. 59(a) and 66(c), UCMJ.

Assigned Errors


The appellant has raised four assignments of error.  He asserts that: (1) the Government failed to prove his guilt beyond a reasonable doubt for his rape and indecent assault convictions; (2) that the military judge erred when he did not allow him to introduce testimony of a witness which described previous sexual activity by the victim with another male while she was intoxicated; (3) that the military judge erred when he would not allow the defense to impeach the victim with her prior inconsistent testimony that she gave at an Article 32, UCMJ, hearing; and (4) that the military judge abused his discretion when he prohibited the defense from introducing evidence of the appellant’s reputation for truthfulness after the pretrial statement the appellant gave to agents of the Naval Criminal Investigative Service was admitted into evidence by the prosecution.

Factual Overview

Prior to the date the offenses were committed, PFC B and the appellant were co-workers and friends.  On 27 June 1998, the victim approached the appellant to buy alcohol for her because she was under age.  The appellant agreed and purchased alcohol for her.  Later in the evening the victim attended a party in the barracks where other Marines were socializing and drinking alcohol.  Because the victim was apparently intoxicated, a third Marine helped her back to her room and returned to the party.  According to the victim, the next thing she remembers is that she felt a pain in her vagina and that someone was on top of her.  She indicated that she voiced her objection to what was happening to her,
 but immediately fell back asleep.  She awoke later to urinate and saw what she believed to be semen on her stomach.  She dressed and went to a friend’s room.  She indicated that she did not know who did it, but later that same night she surmised it was the appellant and confronted him at his room.  During the course of this confrontation, he stated that she initiated the event and that it was consensual.

According to the appellant’s statements made on the night of the event to the victim and later to the Naval Criminal Investigative Service (NCIS), he went to the victim’s room to retrieve what was left of the bottle of alcohol he purchased for her earlier that day.  He stated she was sleeping and he woke her up by shaking her arm.  He said that she put her arms around him and began to kiss him.  He stated that after some initial fondling, he proceeded to move his erect penis on the outside of her vagina, and ejaculated on her stomach by masturbating.  He says he then fondled her vagina for a period of time before leaving the room.

Sufficiency of the Evidence

In his first assignment of error, the appellant alleges that the evidence against him was not factually sufficient to allow this Court to sustain his conviction.  He asserts that the Government failed to prove that he did not have an honest and reasonable mistake of fact defense as to the victim’s consent.  In support of this assertion, he argues that the victim's credibility is questionable given her acknowledgment of lying to NCIS by denying the existence of a prior relationship with another Marine and by her testimony that was contradicted by other witnesses.  

The test for factual sufficiency is whether, after weighing the evidence in the record of trial and making allowances for not having personally observed the witnesses, this Court is convinced of the appellant's guilt beyond a reasonable doubt.  United States v. Turner, 25 M.J. 324, 325 (C.M.A. 1987); United States v. Torres-Rodriguez, 37 M.J. 809, 810 (N.M.C.M.R. 1993).  The term reasonable doubt, however, does not mean that the evidence must be free from all conflict.  United States v. Lips, 22 M.J. 679, 684 (A.F.C.M.R. 1986).  We test for legal sufficiency by determining whether, a reasonable fact finder could have found all the essential elements beyond a reasonable doubt, viewing the evidence in the light most favorable to the prosecution.  Turner, 25 M.J. at 324.  Under this test, we must draw every reasonable inference from the record in favor of the prosecution.  United States v. Blocker, 32 M.J. 281, 284 (C.M.A. 1991).

With respect to the charged specification of rape, there are but two elements: that the appellant committed an act of sexual intercourse; and that the act of sexual intercourse was done by force and without the consent of PFC B.  Manual for Courts-Martial, United States (1998 ed.), Part IV, ¶ 45b(1).  In defining the nature of the act, the Manual for Courts-Martial explains that:

Consent . . . may not be inferred . . . where the victim is unable to resist because of the lack of mental or physical faculties.  In such a case there is no consent and the force involved in penetration will suffice.  All the surrounding circumstances are to be considered in determining whether a victim gave consent . . . . 

Id. at ¶ 45c(1)(b).  

     "Any penetration, however slight, is sufficient to complete the offense."  MCM at ¶ 45c(1)(a); see United States v. Traylor, 40 M.J. 248, 249 (C.M.A. 1994).  Applying the above standards of review and being cognizant of the guidance contained in the Manual concerning the issue of penetration and consent, we find the evidence factually sufficient to sustain the appellant's conviction for rape.  

With regard to the penetration requirement, although the victim did testify that she felt a pain in her vagina that could have been from either a penis or fingers, see record at 359, the appellant admitted to the required penetration in his statement to investigators.  In that statement he conceded that he "touched [his] penis to her vagina area.  [He] held [his] penis in [his] hand and put the tip of it between her vagina lips but not inside her all the way."  Prosecution Exhibit 17 at 2-3.  Thus, the only real issue at trial, as well as with this Court, is whether the victim consented to the sexual intercourse or whether the Government proved the appellant did not have a reasonable and honest mistake of fact as to the victim’s consent.  To resolve this issue we look to all the surrounding circumstances of the act.

As to the appellant’s assertion of his mistake of fact, the crux of the issue is whose account of the facts is more compelling, the victim’s trial testimony, or the pretrial statements of the appellant.
  The Government presented substantial evidence at trial concerning the victim's state of intoxication.  Numerous witnesses testified that she appeared to be very intoxicated.  The facts of this case suggest that the members found her recitation of the facts more compelling than what was contained in the appellant’s written statement.  Several factors cause us, like the members, to find PFC B's testimony regarding her lack of consent believable.  Conversely, we, like the members, find the appellant's pretrial statements asserting an honest and reasonable belief on his part that she did consent not believable.  Among the factors we find persuasive are: 

1. PFC B's highly agitated and emotional actions following the event are entirely consistent with someone who had been raped.  Her testimony and the testimony of others paint a vivid picture of a near hysterical young woman.  Her words and actions conclusively convince us that she believed she had been raped;

2. The appellant, when initially confronted by PFC B, claimed to have no knowledge of the event to which PFC B was referring.  He then changed his story and claimed the sexual acts with PFC B were consensual;  

3. In explaining what had happened between himself and PFC B, the appellant told Corporal (Cpl) Teague that he (the appellant) told PFC B when she initiated sexual contact, "No, B[].  No, B[].  I can't do this."  Record at 379.  The appellant told Cpl Teague he said "can't" because PFC B was too drunk.  Nevertheless, when he made a statement to NCIS, not only did the appellant not mention his alleged protestations to PFC B's advances, he also failed to indicate - in any way - his previously stated belief to Cpl Teague that PFC B was too drunk.  Prosecution Exhibit 17.  The omission of such highly relevant information from the NCIS statement taints the exculpatory portions of all of the appellant's pretrial statements; and  

4.  Finally, the appellant told NCIS that immediately upon entering PFC B's room he closed and locked the door "because I did not want anyone to see me getting the [alcohol] out of the refrigerator."  Prosecution Exhibit 17 at 2.  In sum, the appellant said he entered an unlighted female Marine's barracks room late at night uninvited.  He made no noise, turned on no lights, and immediately locked the door behind him.  As he then knew, or quickly ascertained, PFC B was alone in the room.  He also knew that she had been drinking earlier that evening.  Nevertheless, he asked the members, and us, to believe he locked the door so no one would see him getting the alcohol he had earlier purchased for PFC B.  We do not doubt that the appellant locked PFC B's room upon entering.  His explanation, however, we find nonsensical, self-serving, and lacking credibility.  

We are convinced, beyond a reasonable doubt, that the appellant did not have an honest and reasonable belief that PFC B consented to his sexual advances.  Furthermore, we find beyond a reasonable doubt that PFC B lacked the ability to consent due to her state of intoxication, which resulted in the substantial loss of both mental and physical faculties.  In such cases, "the force involved in penetration will suffice."  MCM, Part IV, ¶ 45b(1).

We also find that a reasonable fact finder could find all the essential elements of the offenses of rape and indecent assault beyond a reasonable doubt.  

Confrontation and Military Rule of Evidence 412

In his second assignment of error, the appellant asserts that his Fifth and Sixth Amendment rights were violated when the military judge would not allow him to introduce evidence regarding a prior conversation between PFC B and LCpl Brown that detailed a recent sexual encounter under similar circumstances with the facts presented in this case.  The evidence in question involved the victim engaging in sexual intercourse with a non-military male, while she was in an intoxicated state.
  


After conducting a motion hearing on the issue the military judge ruled that:


[Q]uestioning about this statement that the victim made to Lance Corporal Brown about this sexual contact with a person back at home in 1998 is precisely the type of matter that M.R.E. 412 intends to preclude from use in a trial.  It essentially is evidence which could only be offered to prove alleged sexual predisposition.

For that reason, it will with [sic] excluded.  There is no showing that it has any other relevance beyond that in light of the expected testimony of the witness that she has not [sic] recollection about the charged offense to begin with.

Therefore, the defense will not ask any questions about that.  If circumstances change such that you want to revisit it, the defense should call for an Article 39(a) session before any discussion of this in front of the members.  The motion to admit this evidence is denied.

Record at 174.

The purpose of Mil. R. Evid. 412 is to prevent admission of evidence of a victim's past sexual behavior with persons other than the accused, unless it is constitutionally required to be admitted.  United States v. Carter, 47 M.J. 395, 396 (1998).  The rule "is intended to shield victims of sexual assaults from the often embarrassing and degrading cross-examination and evidence presentations common to prosecutions of such offenses."  United States v. Hurst, 29 M.J. 477, 480 (C.M.A. 1990). 

Mil. R. Evid. 412 must be read in connection with the other Military Rules of Evidence concerning relevance.  United States v. Sanchez, 44 M.J. 174, 178 (1996).  Mil. R. Evid. 401 and 402 provide that evidence which has "any tendency to make the existence of any fact . . . more or less probable than it would be without the evidence" is legally relevant and admissible.  United States v. Saipaia, 24 M.J. 172, 175 (C.M.A. 1987).  "Of course under Mil. R. Evid. 403, evidence which is both legally and logically relevant 'may be excluded if its probative value is substantially outweighed by the danger of undue prejudice.'"  Sanchez, 44 M.J. at 178.  Further, even if evidence is admissible under Mil. R. Evid. 401 through 403, Mil. R. Evid. 412 operates as a rule to exclude evidence as to the victim's reputation for chastity or evidence of specific sexual acts, unless those acts are constitutionally required to be admitted.  Sanchez, 44 M.J. at 178; Mil. R. Evid. 412(b)(2)(B). 

The Sixth Amendment to the U.S. Constitution provides in pertinent part: "In all criminal prosecutions, the accused shall enjoy the right . . . to be confronted with the witnesses against him; [and] to have compulsory process for obtaining witnesses in his favor . . . ."  The issue here is whether the excluded defense evidence "is constitutionally required to be admitted" under Mil. R. Evid. 412(b)(1). 


Our superior Court has indicated that "[r]elevance is the key to determining when the evidence is 'constitutionally required to be admitted,'" and this determination must be made on a "case-by-case basis."  Carter, 47 M.J. at 396 (quoting United States v. Jensen, 25 M.J. 284, 286 (C.M.A. 1987)).  "To overcome the prohibition of Mil. R. Evid. 412, the defense must establish a foundation demonstrating constitutionally required relevance, such as 'testimony proving the existence of a sexual relationship that would have provided significant evidence on an issue of major importance to the case.'"  Carter, 47 M.J. at 396 (quoting United States v. Moulton, 47 M.J. 227, 229 (1997))(emphasis added).  We review the military judge's decision under an abuse of discretion standard.  Carter, 47 M.J. at 397.  If the excluded evidence is determined to be constitutionally required, it must be determined whether the error was harmless beyond a reasonable doubt.  Olden v. Kentucky, 488 U.S. 227, 232 (1988).


We believe the appellant's constitutional rights were not violated in this case.  The appellant has not met his burden of "demonstrating why the general prohibition in Mil.R.Evid. 412 should be lifted to admit evidence of the sexual behavior of the victim."  Carter, 47 M.J. at 396.  The military judge did not abuse his discretion when he correctly found that evidence of the sexual act between PFC B and another male was prohibited by Mil. R. Evid. 412.  His decision is strengthened when one considers his exchange with trial defense counsel concerning the relevancy of the proffered evidence.

MJ:  How is it relevant once she has already 

testified that she has no recollection of the 

event?  . . .[W]hen she’s saying she doesn’t remember any of it, how is it relevant that she didn’t remember 

something else on a previous occasion?  You’re already--how does that make any fact in consequence any more 

or less likely in this trial, the fact that she didn’t remember something else before?

DC:  That’s a good point, sir.  May I have a moment?  

MJ:  Just a moment though.  Go ahead.

DC:  I think you’re [sic] point is well taken, sir.

MJ:  Okay.  Do you have anything further on this 

motion?



DC:  No, sir.  

Record at 173.  Like the trial defense counsel, we conclude the military judge's point is well taken.  Clearly, the military judge applied the correct standards of law to his findings of fact.


Even assuming error, the error was harmless beyond a reasonable doubt.  The correct standard for this inquiry is:

Whether such an error is harmless in a particular case depends upon a host of factors, all readily accessible to reviewing courts.  These factors include the importance of the witness' testimony in the prosecution's case, whether the testimony was cumulative, the presence or absence of evidence corroborating or contradicting the testimony of the witness on material points, the extent of cross-examination otherwise permitted, and, of course, the overall strength of the prosecution's case.

Olden, 488 U.S. at 233 (quoting Delaware v. Van Ardsall, 475 U.S. 673, 684 (1986)).  Based, in part, upon the highly irrelevant nature of the evidence, we find it to be harmless beyond a reasonable doubt.

Impeachment of Victim

In his third assignment of error the appellant asserts that the military judge erred by prohibiting him from impeaching the victim with prior inconsistent statements that she made at an Article 32, UCMJ hearing.

At the hearing, the victim was asked whether she and Cpl Baughman were dating and whether they were romantically involved.  She responded that they were not dating and were not romantically involved.  Appellate Exhibit XXVII at 26.  Prior to trial it was revealed that the victim and Cpl Baughman had engaged in some sexual intimacy.  The appellant’s trial defense counsel sought to introduce evidence of this sexual relationship to show a motive to fabricate the rape allegations (to preserve her relationship with Cpl Baughman).  He also tried to introduce the prior testimony of the victim to impeach her trial testimony that she had a relationship with Cpl Baughman that included sexual intimacy.  After a motion hearing on the issue, the military judge ruled that:

[T]he Court finds that evidence with regard to prior sexual conduct with this witness with Corporal Baughman should be precluded in court with Military Rule of Evidence 412.  The relevance of their relationship, the Court feels, that is—-the aspect of the relationship that is relevant here is the fact that there was a dating or personal or, in the view of some folks, a romantic relationship which Corporal Baughman described—-Sergeant Baughman described as developing and growing closer.

In that regard, evidence to that extent of the relationship, the Court views, would be evidence to impeach the witness under M.R.E. 608(c) as a showing of a motive to misrepresent.  Reasonable argument can be made of that point.  The Court does not view evidence or questioning beyond that to be sufficiently relative

-—relevant such that the proscription against admission of evidence of prior sexual conduct of the victim should be admitted in spite of M.R.E. 412.

So, the defense will be prohibited from characterizing or discussing matters or contact with Corporal—-then Corporal Baughman in terms of it being intimate or physical or sexual or discussing the—-or seeking to establish the sexual nature of those events.

The credibility of that witness may be impeached by witnesses who may have opinions about her reputation for truthfulness or their opinions about her truthfulness.  The Court does not view the testimony of that witness as a specific act probative of untruthfulness under M.R.E. 608(b).  Questioning about the romantic or dating, personal nature of the relationship between [PFC B] and Corporal Baughman, the Court does not view as being barred by M.R.E. 412 so long as it’s limited in that fashion.

Beyond that, the defense motion to admit evidence under 412 with regard to contacts with Corporal Baughman is denied.

Record at 190-91.  Thus the military judge tailored his ruling to allow portions of the evidence to be admitted, mindful of the Mil. R. Evid. 412 protections.  As to the purported inconsistent statements, the military judge cautioned the trial defense counsel to wait until PFC B testified to see if her trial testimony was actually inconsistent with her pretrial testimony.  Id. at 191-92.


After the victim testified on direct, the appellant’s counsel cross-examined the victim.  During this cross-examination he asked if the victim and Cpl Baughman were seeing each other, to which she replied that they were.  Id. at 332.  The appellant’s counsel then began to ask the victim if she remembered testifying at an Article 32, UCMJ hearing, when the trial counsel objected and an Article 39(a), UCMJ session occurred.  At this session the appellant’s counsel indicated that he wanted to show the members that the victim testified inconsistently in a previous hearing.  The military judge noted that the fact the trial defense counsel sought to prove was elicited on the stand from the witness and that attempting to impeach her with inconsistent statements would be prohibited as it was not offered to directly impeach the trial statement.  Id. at 334.


Trial defense counsel argued that it was admissible under Mil. R. Evid. 608(b) as a specific instance of conduct that is probative of untruthfulness.  The military judge indicated that his earlier ruling remained unchanged and that her Article 32, UCMJ hearing testimony was not factually inconsistent, i.e., her answers, while facially opposite, resulted from the inexact nature of the questions and her understanding of the terms within those questions.  Id. at 189.  For instance, the victim still maintained that she was not in a sexual relationship with Cpl Baughman, as she testified at the hearing.  Instead she characterized their arrangement as friends who had some sexual contact.  In addition, she still maintained that they were not romantically involved by her understanding of the term.  Record at 189-90.  


We find that the military judge did not abuse his discretion in prohibiting the requested impeachment.  The testimony was not factually inconsistent and the testimony would not make a fact in issue more or less probable.  In fact, the evidence would have caused confusion of the issues.
 

Appellant’s Character for Truthfulness


In his last assignment of error, the appellant asserts that the military judge erred by denying him the opportunity to present evidence of his character for truthfulness.  During an Article 39(a), UCMJ session, the appellant’s counsel queried whether he would be allowed to offer evidence of the appellant’s character for truthfulness even though the appellant had not testified.  He based this question on the fact that the sworn statement of the appellant was entered into evidence.  He added that the clear predominate theme of that statement is that the sexual acts were consensual and the Government had put the appellant’s truthfulness in issue by admitting his statement while arguing and presenting evidence which indicated that his statement was untrue.
  The military judge ruled that the trial defense counsel could not offer this evidence until the appellant became a witness and his credibility was attacked.  Record at 592.


The appellant relies upon our superior Court’s decision in United States v. Goldwire, 55 M.J. 139 (2001).  In that case, the Court indicated that evidence of the accused’s character for untruthfulness could be presented even though the accused did not testify at trial.
  The Government presented evidence of the appellant’s incriminating statements to an investigator.  Through cross-examination of the investigator, however, trial defense counsel elicited exculpatory statements made by the appellant to the investigator.  Thereafter, the Government introduced character evidence of the appellant’s untruthfulness, to attack the credibility of those portions of the appellant’s statement that were exculpatory.  Our superior Court said that the introduction of character evidence for untruthfulness was permissible.


The facts in this case are distinguishable from Goldwire, and remove it from the holding of our superior Court’s opinion.  First, and most importantly, the appellant is attempting to bolster his character for truthfulness before his character for truthfulness was "attacked by opinion or reputation evidence or otherwise."  Mil. R. Evid. 608; accord Mil. R. Evid. 806 (credibility of out-of-court declarant may be attacked by character evidence, and if attacked, may be supported by character evidence).  


As our superior Court stated, an accused’s character for truthfulness may be attacked, pursuant to Mil. R. Evid. 806, when his pretrial statement is admitted into evidence.
  Goldwire, 55 M.J. at 144.  Mil. R. Evid. 806 states that, a declarant’s character for truthfulness may be attacked by evidence that would be admissible if the declarant had testified at trial.  It also notes that if attacked, it can be supported by evidence that would be admissible as if he testified at trial.  Therefore, Mil. R. Evid. 608 rules for impeaching and bolstering a witness also apply to a declarant whose statement is introduced at trial under Mil. R. Evid. 806.

Clearly, under Mil. R. Evid. 608(a)(2), there was never an attack on the appellant’s character for truthfulness by opinion or reputation evidence at trial.  Therefore the only avenue for allowing the proffered character for truthfulness testimony would be through the "or otherwise" method of attacking a declarant's character pursuant to 608(a)(2).  In essence, the appellant asserts that the mere introduction of evidence inconsistent with the facts contained within a declarant’s statement would equate to an "or otherwise" attack on the declarant’s character for truthfulness sufficient to permit bolstering of the declarant’s character for truthfulness.
  The appellant has not provided us with any case law, nor could we find any, that support his interpretation that a sufficient "or otherwise" attack on his character for truthfulness occurred in his case which would have allowed the bolstering he desired.  See United States v. Everage, 19 M.J. 189, 192-93 (C.M.A. 1985)(noting that: 1) even when a witness takes the stand, the right to bolster does not immediately arise; 2) mere conflicts in a witness’ testimony and other evidence exposed on cross-examination does not constitute a sufficient attack which would allow bolstering; 3) some specific methods of impeaching a witness, such as impeachment by prior misconduct, could be sufficient to allow bolstering; and 4) the "or otherwise" language used in the Rule is not infinite, but may include "slashing cross-examination").  


In addressing the issue of witness bolstering,
 our superior Court has stated that:

Mil.R.Evid. 608(a)(2), Manual for Courts-Martial, United States, 1984, provides that a party to a trial may introduce evidence of the truthful character of a witness.  However, this evidence may be introduced "only after the character of the witness for truthfulness has been attacked," either by testimony about the bad character and reputation of the witness or "otherwise."  In this context the word "otherwise" has been interpreted to include cross-examination. United States v. Everage, 19 M.J. 189 (C.M.A.1985); United States v. Medical Therapy Sciences Inc., 583 F.2d 36 (2d Cir.1978), cert. denied, 439 U.S. 1130, 99 S.Ct. 1049, 59 L.Ed.2d 91 (1979). 

The mere fact that a witness--even the accused--is contradicted by other witnesses does not necessarily constitute an attack on his credibility.  Kauz v. United States, 188 F.2d 9 (5th Cir.1951).  However, cross-examination which attacks his truthfulness is sufficient in certain circumstances to permit the introduction of such evidence.  United States v. Everage, supra. 

United States v. Varela, 25 M.J. 29, 30-31 (C.M.A. 1987).


In cases where the witness testified, the courts have been called on to determine if the cross-examination of the witness was such that it attacked the veracity of the witness, thus allowing a party to bolster the witness’ credibility.  In this case, we have no testimony, hence we have no cross-examination.  However, as noted by our Court in Varela, the words "otherwise" have been interpreted to include cross-examination.  Thus, cross-examination is not the only manner in which a witness’ character for truthfulness can be attacked.


Although the appellant also asserts that his character for truthfulness was attacked because the entire case was a credibility contest, we disagree.  As the Army Service Court stated, when holding that inconsistent facts were not sufficient to allow bolstering of the appellant’s character for truthfulness:

[M]erely because a witness' testimony is shown to be unworthy of belief does not also mean that such witness has a general propensity to lie.  Nor does it follow that when the triers of fact reject such testimony as incredible, they also conclude that the witness is an untruthful person generally.  There are three situations in which the triers of fact may reject a witness' testimony as unbelievable.  First, when the testimony is internally inconsistent or improbable.  Second, when it is contradicted by other evidence which is more believable.  Third, when the witness is shown to have a bad character for truthfulness.  Only the third situation warrants admission of evidence of the witness's good character for truthfulness under Military Rule of Evidence 608(a). 

United States v. Morrissey, 14 M.J. 746, 749 (A.C.M.R. 1982). 

Thus, although evidence was admitted that might tend to contradict some of the facts contained within the appellant’s pretrial statement, it did not amount to an "otherwise" attack upon his character for truthfulness.  The military judge was correct in excluding the testimony.  

Conclusion


Accordingly, we affirm the findings and sentence as approved by the convening authority.


Senior Judge PRICE and Judge CARVER concur.






   For the Court






   R.H. TROIDL 






   Clerk of Court

�  PFC B was the victim of the rape and indecent assault offenses.  By the trial date, PFC B had been promoted to Lance Corporal (LCpl) and changed her last name as a result of her marriage.  For consistency, she will be referred to as PFC B throughout the opinion.





�  She indicated that she could not be sure whether her assailant’s penis or fingers were in her vagina.





�  The appellant did not testify on the merits.





�  Rule 412.  Nonconsensual sexual offenses; relevance of victim’s behavior or sexual predisposition


(a) Evidence generally inadmissible. The following evidence is not admissible in any proceeding involving alleged sexual misconduct except as provided in subdivisions (b) and (c):


  (1) Evidence offered to prove that any alleged victim engaged in other sexual behavior.


  (2) Evidence offered to prove any alleged victim’s sexual predisposition.


(b) Exceptions.


  (1) In a proceeding, the following evidence is admissible, if otherwise admissible under these rules:


    (A) evidence of specific instances of sexual behavior by the alleged victim offered to prove that a person other than the accused was the source of semen, injury, or other physical evidence;


    (B) evidence of specific instances of sexual behavior by the alleged victim with respect to the person accused of the sexual misconduct offered by the accused to prove consent or by the prosecution; and


    (C) evidence the exclusion of which would violate the constitutional rights of the accused.





Mil.R. Evid. 412(a)-(b), Manual for Courts-Martial, United States (1998 ed.).





�  The witness would have testified that the victim told her that she did not know with whom she engaged in sexual intercourse.  The victim would have testified that she was in an impaired state, but that she knew with whom she engaged in sexual intercourse.





�  See United States v. McElhaney, 54 M.J. 120, 129-30 (2000), for a general discussion on the standard of review and pertinent considerations in issues such as these.





�  We note that in the Government’s opening statement, counsel indicated that the appellant "made a full statement to the NCIS.  In that statement, his story changed once again in several significant details" from what he earlier told other Marines.  Record at 297.





�  We note that the Goldwire decision was issued after the trial in this case.





�  The Court noted that the accused was the party that admitted inconsistent portions of the statement into evidence, and therefore, it was not a case where the "prosecution sought to introduce the accused’s inconsistent statements . . . for the purposes of impeaching [him] under Mil.R.Evid. 806."  Goldwire 55 M.J. at 144.  It further noted that in those situations, the "trial judge has the discretion, under Rule 403 to balance the equities and control the introduction of [the] evidence."  Id. (citing United States v. Dent, 984 F.2d 1453, 1460 (7th Cir. 1993)).





�  Taking the appellant’s interpretation of Goldwire to its logical extreme, in any case where a statement of the accused is admitted into evidence, the accused could bolster his reputation for truthfulness if any evidence is admitted by the Government that is in any way inconsistent with any facts contained within the statement.  We believe this is contrary to the Rules of Evidence and pertinent case law.





�  Which would also apply to declarant bolstering pursuant to Mil. R. Evid. 806.
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