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MEMORANDUM OPINION
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JOHNSON, Judge: 

A military judge, sitting as a general court-martial, convicted appellant, pursuant to his pleas, of desertion (terminated by apprehension) and robbery in violation of Articles 85 and 122, Uniform Code of Military Justice, 10 U.S.C §§ 885 and 922 [hereinafter UCMJ]. The military judge sentenced appellant to a dishonorable discharge, confinement for fifty-four months and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority approved only so much of the sentence as provided for a dishonorable discharge, confinement for forty-two months and reduction to Private E1.  The case was submitted on its merits to the court for review under Article 66, UCMJ.


The providence inquiry revealed that the military police came to appellant’s quarters, on 6 December 2000, to question him about a housebreaking that had occurred in appellant’s neighborhood.  At that time, the military police were unaware that appellant had been absent without authority from his unit since 18 September 2000.  When appellant realized that the military police were going to take him to the military police station to obtain a statement, appellant voluntarily revealed to them that he was absent without authority from his unit.  A subsequent check by the military police revealed that appellant was listed as a deserter from his unit and he was then apprehended for desertion. 


A surrender to military authorities occurs when “a person presents himself or herself to any military authority, whether or not a member of the same armed force, notifies that authority of his or her unauthorized absence status, and submits or demonstrates a willingness to submit to military control.”  Manual for Courts-Martial, United States (2000 ed.), Part IV, para. 10c(10)(a) [hereinafter MCM, 2000].  For an apprehension by military authorities to terminate an unauthorized absence, the military authorities must know of the absentee’s status at the time of the apprehension.  MCM 2000, Part IV, para. 10c(10)(b).  In this case, military authorities did not apprehend appellant until after he had informed them of his unauthorized status.  Accordingly, under the facts of this case, we are not convinced beyond a reasonable doubt that appellant’s absence was terminated by apprehension and not by surrender.  See United States v. Turner, 25 M.J. 324 (C.M.A. 1987).  We will resolve this issue in our decretal paragraph. 


We find no merit in the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982). 


The court affirms only so much of the findings of guilty of Charge I and its Specification as finds that appellant did, on or about 18 September 2000, without authority and with intent to remain away therefrom permanently, absent himself from his unit, to wit:  Headquarters and Headquarters Company, 1st Battalion, 27th Infantry, 2nd Brigade, 25th Infantry Division (Light), located at Schofield Barracks, Hawaii, and did remain so absent in desertion until on or about 6 December 2000.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.


Senior Judge MERCK and Judge CURRIE concur.   
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