MORRISON – ARMY


UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

GORDON, JOHNSTON, and SQUIRES

Appellate Military Judges

UNITED STATES, Appellee

v.

Private KEITH MORRISON

United States Army, Appellant

ARMY 9502092

United States Army Signal Center and Fort Gordon

G. J. Holland, Military Judge

For Appellant:  Captain Stephen P. Bell, Jr., JA; Captain T. Michael Guiffre, JA (on brief).

For Appellee:  Lieutenant Colonel Paul E. Jordan, JA, USAR; Major Virginia G. Beakes, JA (on brief).

30 January 1998

-----------------------------------------

MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


Contrary to his pleas, a general court-martial composed of officer and enlisted members convicted the appellant of indecent acts with another (two specifications) in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934 (1988).  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for one year, and forfeiture of $570.00 pay per month for twelve months.


At trial, appellant faced two charges: rape and indecent assault.  The military judge instructed the panel that it could consider, inter alia, indecent acts with another as lesser included offenses to those charged.  The panel found appellant guilty of two specifications of indecent acts.

As the offenses were simply different aspects of a single criminal course of conduct, committed at the same time, in the same place, against the same victim, and with the same intent, defense counsel moved to dismiss one of the two charges as being multiplicious for findings.  The military judge held the offenses to be separate for findings, but multiplicious for sentencing purposes.

On appeal, appellant contends that the military judge erred by not ruling that the offenses were multiplicious for findings purposes and asks us to dismiss one of the indecent act offenses.  The government concedes the multiplicious nature of the specifications under the unique facts of this case, but contends that consolidation of the two specifications is the appropriate remedy.  We agree with the government’s position.  United States v. Weymouth, 43 M.J. 329 (1995); United States v. Foster, 40 M.J. 140, 144, n.4 (C.M.A. 1994).

Although the court-martial considered the offenses multiplicious for sentencing, we have reassessed the sentence in light of the above relief, the entire record of trial, and the criteria of United States v. Sales, 22 M.J. 305 (C.M.A. 1986).  We have considered the errors personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

The indecent acts under the Specification of Charge II of which appellant was convicted are consolidated with the indecent acts of Charge I and its Specification.  The findings of guilty, as consolidated, and the sentence are affirmed.  
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