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SULLIVAN, Judge:

A military judge sitting as special court-martial convicted appellant, pursuant to his pleas, of making a false official statement, forgery (two specifications), fraud against the United States (three specifications), adultery, bigamy, wrongful cohabitation, and obstruction of justice in violation of Articles 107, 123, 132, and 134, Uniform Code of Military Justice, 10 U.S.C. § 907, 923, 932, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for three months, and reduction to Private E1. The case is before this court for review under Article 66(c), UCMJ.    

Appellant originally contended that the military judge erred in accepting his plea of guilty to making a false claim (Specification 3, Charge III) where the basis for the charge was his application to Army Emergency Relief (AER) for the purpose of obtaining a loan.  On our review of the record, we specified three additional issues relating to the same specification.
  
Appellant applied for and received an AER loan of $1900.00.  According to the stipulation of fact, the stated purpose of the loan was to allow appellant to fly to Arkansas to take physical custody of his daughters under emergency circumstances.  In fact, there was no emergency.
  Appellant did not disclose the truth to AER on his loan application and he did not use the AER funds to purchase airline tickets.  Instead he used the money to pay for “bills, gas, just – a little bit of – everything.”  Appellant now asserts that a loan obtained by fraud is insufficient to establish a fraudulent claim under Article 132, UCMJ, because there is no predicate demand for transfer of ownership.  Our disposition of the specified issues renders this assignment of error moot.   

Our court long ago recognized that AER is a private nonprofit corporation and not an official entity of the United States.  United States v. Simms, 35 M.J. 902, 903-4 (A.C.M.R. 1992), citing United States v. Azevedo, 24 M.J. 559 (C.G.C.M.R. 1987); see Army Reg. 930-4, Service Organizations – Army Emergency Relief.”) [hereinafter AR 930-4], para. 1-6(a) (30 Aug. 1994) (“AER was incorporated under the laws of the District of Columbia on 5 February 1942 as a private, nonprofit organization to collect and hold funds to relieve distress of members of the Army and their dependents; DA Form 1103,
 box 16 (“I further understand that AER is an independent private entity, not part of the U.S. Government.”).  
Given AER’s status as a private organization, the next issue is whether a fraudulent claim against AER can support a conviction for violation of Article 132, UCMJ.   Appellate defense counsel contend, and the government concurs, that Article 132 involves only claims made against the United States Government and that the funds fraudulently obtained must be the property of the United States Government.  We are not convinced that contention is accurate.  Article 132, UCMJ, provides in part for punishment for any person “who, knowing it to be false or fraudulent … makes any claim against the United States or any officer thereof…”  (emphasis added).  We note that Army personnel perform extensive AER roles and functions in the administration of the AER program.  See, e.g., AR 930-4, Chapter 1, Section III (“Responsibilities within the Army”), and Chapter 2, paragraph 2-3 (“Approval Authority for AER Assistance”).  Indeed, even officers of private nonprofit corporations may in certain circumstances be found to be “public officials.”  See Dixson v. United States, 465 U.S. 482 (1984) (officers of community-based, social service organization which administered federal block grants were “public officials” for purposes of federal bribery statute).   In the instant case, however, the military judge merely obtained appellant’s concurrence “that making and using the DA Form 1103 was for the purpose of obtaining the approval allowance [sic] in payment of a claim against the United States.”  The military judge never engaged appellant in establishing the theory under which appellant believed the fraudulent AER loan constituted a claim against the United States Government or an officer of the United States Government.  Accordingly, we find appellant’s plea to this specification improvident. 
Having determined the plea improvident, we now must decide the appropriate remedy.  “[I]f an accused pleads guilty and then at the providence inquiry, he gives sworn testimony which clearly establishes his guilt of a different but closely-related offense having the same maximum punishment, we may treat that accused’s pleas of guilty as provident.”  United States v. Epps, 25 M.J. 319, 323 (C.M.A. 1987); see United States v. Rhodes, 47 M.J. 790, 793 (Army Ct. Crim App. 1998).  
In this case, appellant admitted that he made entries on an official Army form, a DA Form 1103, in which he requested assistance for airline tickets on an emergency basis; the statement was false in that there was no emergency situation; the statement was false at the time he made it; and the false statement was made with the intent to deceive AER into granting a loan it would not otherwise make.  In sum, appellant at trial admitted sufficient facts to support a finding of guilty of making a false official statement in violation of Article 107, UCMJ, which carries the same maximum punishment as the charged violation of Article 132, UCMJ.  Compare Manual for Courts-Martial, United States (2002 ed.) Part IV, para. 31e. with id. at para. 58e.  
The Court affirms only so much of the finding of guilty of Specification 3 of Charge III as finds that Staff Sergeant Carr (SSG) did, on or about 19 December 2003, with intent to deceive, sign an official statement, to wit, DA Form 1103, stating that he was requesting emergency assistance so that he could purchase airline tickets to retrieve his daughters in Arkansas, which statement was false in that there was no emergency, and was then known by SSG Carr to be so false, in violation of Article 107, UCMJ.  The remaining findings of guilty are affirmed.  Reassessing the sentence under the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), and on the basis of the error noted and the entire record, the court affirms the sentence.
Senior Judge MAHER and Judge HOLDEN concur.  
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Clerk of Court

� The issues specified were:  





I





WHETHER ARMY EMERGENCY RELIEF IS PART OF THE UNITED STATES GOVERNMENT FOR PURPOSES OF A CONVICTION UNDER ARTICLE 132, UNIFORM CODE OF MILITARY JUSTICE [hereinafter UCMJ].  See United States v. Simms, 35 M.J. 902 (A.C.M.R. 1992).





II





WHETHER THE FUNDS SOUGHT BY A FRAUDULENT CLAIM MUST BE THE PROPERTY OF THE UNITED STATES GOVERNMENT TO SUSTAIN A CONVICTION UNDER ARTICLE 132, UCMJ. 





III





WHETHER THIS COURT CAN AFFIRM A CLOSELY RELATED OFFENSE OF EITHER A FALSE OFFICIAL STATEMENT IN VIOLATION OF ARTICLE 107, UCMJ, OR A SIMPLE DISORDER UNDER ARTICLE 134, UCMJ, IF IT SHOULD FIND APPELLANT’S PLEAS TO A VIOLATION OF ARTICLE 132, UCMJ, IMPROVIDENT.





� There are points at which the stipulation of fact and appellant’s statements during the providence inquiry conflict, such as whether he was picking up one daughter or 


two, whether he was going to fly or drive, and whether he was taking the trip for other personal reasons.  While some of the details may vary from one iteration to another, it is clear at all points that appellant deliberately misrepresented his 


situation as an emergency, when it was not, in order to obtain the loan.  





� Dep’t of Army, Form 1103, Application for Army Emergency Relief (AER) Financial Assistance (Sept. 1994) (DA Form 1103)
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