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MEMORANDUM OPINION
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MERCK, Senior Judge:
A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of aggravated assault with intent to inflict grievous bodily harm and housebreaking, in violation of Articles 128 and 130, Uniform Code of Military Justice, 10 U.S.C. §§ 928 and 930 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for fifty-four months, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved the adjudged sentence but suspended confinement in excess of forty-two months for forty-two months, and he credited appellant with 116 days
 of confinement credit against the approved sentence to confinement.


This case is before the court for review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignments of error, the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the government’s reply thereto.  We agree with appellate defense counsel that the military judge erred by accepting appellant’s guilty plea to aggravated assault with the intent to inflict grievous bodily harm.  We will grant appropriate relief in our decretal paragraph.
FACTS

Under oath during the providence inquiry and via a stipulation of fact, appellant explained to the military judge the circumstances leading up to the aggravated assault with intent to inflict grievous bodily harm offense alleged to have occurred on 22 March 2002.  On the evening of 21 March 2002, appellant and another male soldier, Private (PVT) J, engaged in a variety of consensual sexual acts with a civilian female in appellant’s barracks room.  After PVT J left appellant’s barracks room, he told two female soldiers what he and appellant had done, and he also commented that he arranged the sexual encounter in order to view appellant’s genitalia.  Shortly thereafter, the same two female soldiers informed appellant that PVT J divulged to them the details of the sexual encounter with the civilian female and that PVT J also claimed he engaged in those acts in order to see appellant’s penis.

Appellant was angry.  He believed PVT J had “made a pass” at him in the past, and now PVT J was telling other soldiers in the unit that he viewed appellant’s genitalia.  Appellant went to PVT J’s barracks room at approximately 0100 to confront him.  He rang the doorbell, but no one answered.  Later that same morning, appellant attended physical training (PT).  After PT, appellant returned to PVT J’s barracks room.  This time, appellant was armed with an eight-inch kitchen knife, a towel, and the combination to the lock on PVT J’s room door.

At trial, the military judge made further inquiry into the events that transpired:

MJ:  Okay.  Now, when you broke into his room -- that is, you entered his room without his permission ----

ACC:  Yes, sir.

MJ:  ---- what was your intention at the time you entered his room?

ACC:  To inflict -- you know, to harm him, sir.

MJ:  Was it your intent just to harm him, or was it your intent to inflict grievous bodily harm, as I have defined grievous bodily harm for you?

ACC:  Just to harm him, sir.

. . . .
MJ:  [When you entered Jackson’s room the second time], was it your intent to inflict grievous bodily harm when you entered, as I defined that for you?  And grievous bodily harm means a deep cut.

ACC:  Yes, sir.

MJ:  Or was it your intent to do something else?

ACC:  I mean, when you say that, sir, I didn’t have -- you know, at that time, I wasn’t thinking, “Oh, I’m going to come in here and grievous body [sic] harm him, or, I’m going to give him a deep cut.”

MJ:  What were you thinking?

ACC:  I just wanted to hurt him, plain and simple, sir.

. . . .

MJ:  You’re telling me that you weren’t thinking.  So did you enter the room with the intent to inflict grievous bodily harm -- that is, the deep cut -- or did you enter the room not knowing what you were going to do and then later on, once you’re inside the room, decide, “Yeah.  I’m going to stab him”?  I wasn’t there.  You need to tell me.

ACC:  Yes, sir.

MJ:  Well, which was it?

ACC:  The second one, sir.

MJ:  So you entered the room not knowing what you were going to do?
ACC:  Yes, sir.

. . . .
MJ:  So you didn’t have an intent really to stab him when you entered the room; is that what you’re telling me?
ACC:  When I entered the room, sir, I had the intent to hurt him.  I didn’t have the intent to -- “Oh, I’m going to deep cut him or whatever” -- you know what I’m saying, whatever that was, you know.  I just wanted to hurt him, plain and simple, sir.

The military judge pressed on and inquired whether appellant intended to cut [PVT J] when he stabbed him with the knife.  Appellant replied, “Yeah.  I was going to give him a cut.  I understood that, but I didn’t know that it was going to be the way it came out to be, sir.”  When the military judge asked appellant if he knew what he was doing at the time he stabbed PVT J, appellant shrugged his shoulders and answered in the affirmative.  

MJ:  You’re either going to tell me what the intent was or the intent wasn’t; but, don’t shrug your shoulders at me when you say, “Well, I guess that was my intent.”  That ain’t going to cut it. 
ACC:  Yes, sir.

MJ:  Now, you’re the one whose [sic] pled guilty.  And the way that works here, Specialist Lewis, is I don’t have to convince you that you’re guilty.  I don’t have to do that.

ACC:  Yes, sir.

MJ:  You have to convince me that you’re guilty by laying out a sufficient factual basis.  I don’t have to convince you of anything.

The military judge continued to explain why he found it necessary to continue questioning appellant about that day.  The military judge explained “if you’re going to plead guilty, then you have to admit each element of each offense and give me a sufficient factual basis.”  Next, the military judge reconveyed his disapproval of appellant’s demeanor, stating that shrugging of shoulders “means no to me.”  Appellant was further warned:
[I]f [you shrug your shoulders] then I find your plea not to be provident and not to be acceptable.  Then I enter a finding of not guilty, and we set a trial date, and we go to trial.  And there’s no deal when we go to trial.  That’s what it is.  Okay.  So that’s why I ask the questions.
ACC:  Yes, sir.

MJ:  Okay.  Now, let’s get back to -- I want to make sure that you understand what you’re saying to me -- telling me when you say that you entered the room with intent to hurt Private [J].  You had the knife and you said that you intended to hurt him by stabbing him.  That was your intent when you went in the room?

ACC:  Yes, sir.

The military judge then asked appellant a series of directed questions, each question eliciting an affirmative response from appellant.  The inquiry continued:

MJ:  Okay.  Just to make sure we’ve got this nailed down, I’m going to ask you a couple of questions.


On the 22d of March, you gave a deep cut -- or inflicted a deep cut on Private [J]; is that right?

ACC:  Yes, sir.

MJ:  And you did that by stabbing him in the buttocks and the back with an 8-inch knife?

ACC:  Yes, sir.

MJ:  And you did that without any permission?

ACC:  Yes, sir.

MJ:  And you did that -- and you specifically did that with the intent to inflict grievous bodily harm, as I defined that for you; that is, the intent to leave a deep cut?

ACC:  Yes, sir.

MJ:  Okay.  When you entered the room, you had no permission?

ACC:  No, sir.

MJ:  You punched in the code without anyone’s consent?

ACC:  Yes, sir.

MJ:  And even though you had access to the room, you did not have access to the room for the purpose of which you entered the room; is that correct?

ACC:  Yes, sir.

MJ:  And when you entered the room, you intended to harm him?

ACC:  Yes, sir.

MJ:  And harm with the knife by stabbing him with the knife; is that correct?

ACC:  Yes, sir.

MJ:  So then, your intent at the time you entered the room, at least the second time -- if not the first time, but at least the second time -- was the intent to commit the aggravated assault that you described for me already; is that correct?

ACC:  Yes, sir. 

MJ:  Okay.  Any questions about these two offenses, Specialist Lewis?

ACC:  No, sir.

MJ:  Do you believe you’re guilty of both of these offenses?
ACC:  Yes, sir
MJ:  And you want to admit you’re guilty of both of these offenses?

ACC:  Yes, sir.

MJ:  Does either side believe that further inquiry is required?

DC:  No, sir.

TC:  No, sir.
LAW
The standard of review to determine whether a guilty plea is provident is if the record reveals a substantial basis in law and fact for questioning the plea.  United States v. Jordan, 57 M.J. 236, 238 (C.A.A.F. 2002); United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).  “If an accused . . . after a plea of guilty sets up matter inconsistent with the plea, or if it appears that he has entered the plea of guilty improvidently or through lack of understanding of its meaning and effect, . . . a plea of not guilty shall be entered in the record. . . .”  UCMJ art. 45(a); see United States v. Garcia, 44 M.J. 496, 498 (C.A.A.F. 1996) (citing UCMJ art. 45(a) and Rule for Courts-Martial [hereinafter R.C.M.] 910(h)(2)).

Rule for Courts-Martial 910(e) requires the military judge to engage in a verbal exchange with an accused to ensure “that there is a factual basis for the plea.”  R.C.M. 910(e); see Jordan, 57 M.J. at 238 (“It is not enough to elicit legal conclusions.  The military judge must elicit facts to support the plea of guilty.”) (citing United States v. Outhier, 45 M.J. 326, 331 (C.A.A.F. 1996)); United States v. Faircloth, 45 M.J. 172, 174 (C.A.A.F. 1996).  “In order to establish an adequate factual predicate for a guilty plea, the military judge must elicit ‘factual circumstances as revealed by the accused himself [that] objectively support that plea[.]’”  Jordan, 57 M.J. at 238 (quoting United States v. Davenport, 9 M.J. 364, 367 (C.M.A. 1980)).
DISCUSSION
Our analysis of the providence inquiry in appellant’s case leaves us unconvinced that appellant believed and admitted he was guilty of the aggravated assault with intent to inflict grievous bodily harm.  During the inquiry conducted pursuant to United States v. Care, 18 U.S.C.M.A. 535, 40 C.M.R. 247 (1969), appellant set up matters inconsistent with that plea, and the military judge did not successfully resolve the apparent inconsistencies before entering the guilty finding.  See Davenport, 9 M.J. at 367.

This court adheres to the principle that an accused’s “willingness to admit guilt cannot make an otherwise defective plea provident.”  United States v. Watkins, 32 M.J. 527 (A.C.M.R. 1990).  Our superior court continues to reaffirm the military justice system’s commitment to thorough Care inquiries.  See, e.g., United States v. Perron, 58 M.J. 78, 81 (C.A.A.F. 2003) (“The military justice system imposes even stricter standards on military judges with regards to guilty pleas than those imposed on federal civilian judges.”)
The Manual for Courts-Martial sets forth the elements of aggravated assault in which grievous bodily harm is intentionally inflicted as follows:

(i) That the accused assaulted a certain person;

(ii) That grievous bodily harm was thereby inflicted upon such person;

(iii) That the grievous bodily harm was done with unlawful force or violence; and

(iv) That the accused, at the time, had the specific intent to inflict grievous bodily harm.

Manual for Courts-Martial, United States (1984 ed.) [hereinafter MCM], Part IV, para. 54b(4)(b).  See Dep’t of Army, Pam. 27-9, Legal Services:  Military Judges’ Benchbook, para. 3-54-9 (1 April 2001).
Near the end of the providence inquiry, appellant did acknowledge, in the form of legal conclusions, that he was guilty of aggravated assault with an intent to commit grievous bodily harm.  However, “[m]ere conclusions of law recited by an accused are insufficient to provide a factual basis for a guilty plea.”  Outhier, 45 M.J. at 331 (citing United States v. Terry, 21 U.S.C.M.A. 442, 45 C.M.R. 216 (1972)).  Appellant was required to admit on the record an ample factual predicate to support that he “specifically intended to and did inflict grievous bodily harm” upon PVT J.  MCM, Part IV, para. 54c(4)(b)(i).  The record before us fails to provide that predicate.  Those inconsistencies were never resolved by the military judge.  Having appellant simply agree with each statement made by the military judge, without providing a factual basis to support the affirmative replies, is insufficient to form the basis for the plea of guilty.  See Jordan, 57 M.J. at 238 (citing Outhier, 45 M.J. at 331); United States v. Duval, 31 M.J. 650, 651 (A.C.M.R. 1990) (“It is not sufficient to secure an accused’s acknowledgement of guilt in terms of legal conclusions.”).  Consequently, we are not satisfied the military judge’s decision to accept appellant’s guilty plea for aggravated assault with intent to inflict grievous bodily harm satisfies the requirements of Article 45, UCMJ.
Appellant’s Care inquiry, however, does provide a sufficient factual basis to affirm appellant’s pleas of guilty for the lesser-included offense of assault consummated by a battery, see MCM, Part IV, para. 54b(2); and, in our decretal paragraph, we will amend the Specification of Charge I to conform to the evidence.  While we find the record contains an insufficient factual basis to affirm the finding of aggravated assault with intent to inflict grievous bodily harm, the evidence of record is sufficient to affirm appellant’s finding of guilty for housebreaking.  Appellant unlawfully entered PVT J’s barracks room with the intent to commit an assault consummated by a battery therein.  See MCM, Part IV, para. 56b.  As a result, we will also amend the housebreaking specification to ensure it conforms to the evidence.
DECISION

The court affirms only so much of the finding of guilty of the Specification of Charge I as follows:
In that Specialist (E-4) Maurice Lewis, U.S. Army, did, at or near Fort Stewart, Georgia, on or about 22 March 2002, commit an assault upon Private [J] by unlawfully stabbing him in the buttocks and back with a knife.

The court affirms only so much of the finding of guilty of the Specification of Charge II as follows:

In that Specialist (E-4) Maurice Lewis, U.S. Army, did, at or near Fort Stewart, Georgia, on or about 22 March 2002, unlawfully enter the barracks room of Private [J], the property of the U.S. Army, with intent to commit a criminal offense, to wit:  assault consummated by a battery, therein.

Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for thirty months, forfeiture of all pay and allowances, and reduction to Private E1.  All rights, privileges, and property of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision are ordered restored as mandated by Article 75(a), UCMJ.


Judge JOHNSON and Judge MOORE concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
� Appellant asserts, and the government agrees, that the parties at trial miscalculated the number of days of confinement credit due appellant.  As a result, we award appellant one additional day of pretrial confinement credit.
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