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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge sitting as general court-martial found the appellant guilty, pursuant to his pleas, of willfully disobeying a superior commissioned officer, four specifications of consensual sodomy, seven specifications of aggravated assault with a means likely to cause death or grievous bodily harm (HIV virus), and eight specifications of adultery, in violation of Articles 90, 125, 128, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 890, 925, 928, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a dishonorable discharge, confinement for fifteen years, forfeiture of all pay and allowances, and reduction to Private E1.


The appellant asserts that the military judge improperly found him provident to one of the sodomy specifications, Specification 3 (as renumbered) of Charge IV, because the military judge never discussed the specification with the appellant.  United States v. Care, 18 U.S.C.M.A. 535, 40 C.M.R. 247 (1969).  Although the military judge did read the appellant the elements of the specification, and the stipulation of fact set forth the facts underlying the specification, the military judge made no direct or indirect reference to the facts supporting that specification during the providence inquiry.  We agree that under the circumstances of this case, the providence inquiry was insufficient to support the finding of guilty to the specification.


We have considered the matters submitted by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.


The finding of guilty of Specification 3 (as renumbered) of Charge IV is set aside, and Specification 3 (as renumbered) of Charge IV is dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record,* and United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

* In violation of a safe-sex order, the appellant, a married HIV-positive soldier, had unprotected intercourse with five civilians and two soldiers, and protected, but adulterous, intercourse with a third soldier.  He committed sodomy with three of the victims.  Three victims were single parents and one was pregnant.  One victim has since borne a child whom the appellant acknowledges as his.  Another victim claims that the appellant is the father of her child; both she and her child have tested positive for the HIV virus, as have the two soldier victims.
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